No. 2705 


In the United States 


Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


F724 4.4 
THOMAS R. SHERIDAN, e~F 3,480 
Plaintiff in Error, FER T ~ 1916 
US. 


F. D. Monckton 


Clery 


THE UNITED STATES OF AMERICA 
Defendant in Error. 


In Error to the District Court of the United States 
for the District of Oregon 


BRIEF OF PLAINTIFF IN ERROR 


JOHN L. McNAB, 
Attorney for Plaintiff in Error. 


JAS. W. RYAN, 
Of Counsel. 


The Marshall YPress, 616 Missfon Street, 8S. F, 


Synopsis and Index 


STATEMENT OF FACTS Page of riei 


Li TCO ee eT re ee en 1-4 
JO UUWTCR cnt rere Bre. 4 
) SW eNCS SINS CC tenner cr a 5 
I RTMMIATC@POUTII  ycs.csc3seecanccadeccaqneccecscsoeeccedecequnecteeeseeiCttonscnivnss too 9-12 
Pee MMMM COUNES cc sscecsscecseesceecceeereeeeeeen eens, _ 12-18 
BU Me TUT Yeo cccccc2esonncoqnentctnsestssstensnnesntonssnsnsthsssensine de nl eSeer 18-19 
fieeuction requested by defendant a : 19-2] 
fo 200 wut cE ec. 21 
 CLLOt) TY ENFICS. (CNN LUC (2 005) 1 Glenn 21 
BETTY s CIMT acces cenceeececcnceccsennececnceessstsotensneseenauantiesnienime ite 2] 
A NGTOITE UIC SUIT 1 Sage reno nn ne Tec ee 2] 
ARGUMENT 
(INDICTMENT) 
1. The “unlawful abstraction” of money held by a na- 
tional bank ‘for the sole use and benefit of a certain deposi- 
#7 is not an offense against the United States ... 2... 22 
2. If the offense charged in the indictment is a misde- 
meanor, then, as no punishment has been provided for it 
by Congress, the indictinent does not state an offense against 
(oe LOT CSF 11 oS enn ee : o/ 
3. If the offense charged in the indictment is a felony, 
then the indictment is defective. because: 
(a) The indictment merely charges the acts con- 
stituting the offense in the language of the statute ol 
(b) The description of the property charged to 
have been abstracted is ambiguous and not sufficiently 
definite de 


1 


(c) The acts constitutine “the fraud or trom 
which an intent to defraud may be inferred, are not 


Stated in tiie 1tiClhicti1erat seen een anne ae 


(d) The indictment does not charge that there 
has been a violation of any right of either the bank or 


ALLY ALO DOSUC OT sanc..-ccanaitiin cance ee 


(e) The charge that the defendant “unlawfully 
abstracted and converted” certain property is too in- 
definite and uncertain to inform the defendant of the 


specific criminal acts with which he must be charged...... 


(f{) The charge that the money was abstracted 
“by means of a certain instrument designated as a mem- 
orandum check” is unintelligible and uncertain and re- 


pugnant tome other charges in the imeictinent =e 


4. The grand jury intended to charge the defendant 
only with having committed a misdemeanor, and not a 


ISU) Nias cee a socio er eR RE co ROM nc 


5. The indictment is defective because it does not state 
that the abstraction was made “without the knowledge and 
consent of the board of directors of The First National 


Pan Ol NOSE OURS a. een ee eer ee 


6. The indictment is defective because it does not 


allege: 
(a) That The First National Bank of Roseburg 


was a national banking association organized under the 


lanvcwot them miteqdi tees eee ee eee eee 


(b) That the bank was doing business at the City 
of Roseburg, Oregon, at the time of the offense charged 


(c) That the bank was situated in the District 


Over witch thenC ont Made pUil dtc tiie seen 


38 


41 


42 


43 


46 


49 


49 


49 


M1 


7. thecharge thatthe money @as abstracted aicdycon- 
verted “to his, the said Thomas R. Sheridan's own use, 
benefit and advantage, VD to the use, benefit and advant- 
age of one B. C. Agee,” is ambiguous, uncertain, and unin- 
telligible, because it does not allege what part, if any, of the 
money was converted to the defendant's use, and what part, 


1) Du, HO) TUNG USS (One R W) anne NEO NC) 


8. The indictment charges both an “unlawful abstrac- 
tion and conversion” and a “willful misapplication” in each 
of counts numbers one and four, and is therefore bad be- 


cause it charges two distinct offenses in a single count ....... 


9. The phrase in the indictment, “with the intent to in- 
jure and defraud the said notional banking association 
AND said depositor and creditor therein,” 1s ambiguous, un- 
intelligible and uncertain, and repugnant to the other mater- 


Pimale@ations Of tlre indictment 0.000. 


10. If the property described in the first and fourth 
counts of the indictment be regarded as the property of the 
depositors named therein, then the indictment 1s defective, 
because it does not allege that the property was abstracted 


“without the knowledge and consent of said depositors” 


11. The indictment does not describe any property 
which is of such a nature that it can be “unlawfully ab- 


Smacted! and converted, within Section 3209, Re Sy x. 


12. The indictment charges, not “unlawful abstraction 

fo) 
and conversion,” but that money was obtained by the de- 
fendant under false pretences, which is not an offense 


against the United States 


13. The indictment does not charge that the bank or 
the depositor has suffered any injury, because it does not 
charge that the memorandum check was not as valuable as 


the money charged to have been abstracted by means of it 


e 
o 


cyt 
Ga 


56 


ry 
NI] 


Lay | 
1 


ot 


aN 


1V 


ARGUMENT 
(INSTRUCTIONS TO JURY REQUESTED BY DEFENDANT) 


|. The evidence shows that the relation of the bank to 
the depositors was that of debtor and creditors, and that 
the bank did not hold any money “for the sole use and 


DeMeintscOrany (eposNOr a n...0.5.7 :..2 eee a 


If. The evidence demonstrates that no money was ever 
abstracted “by means of a certain instrument designated as 


2 HUET OVESM AAI NC) PTC) NN ee OO 


III. The evidence does not show the corpus delicto that 
is, that any moneys, funds or credits have been abstracted 


PONE COLON ou elite Deen > een I aR. Sinn te Rs 


IV. There are no facts shown by the evidence from 
which an intent to defraud—the mens rea—on the part of 


iiendekem@anttmray De Mterre ds. c....0W sa. ee 


VI. If any offense is shown by the evidence, it is em- 


bezziemeit and mot  wilawidleabstraction 0... 0... 


VII. If any offense is shown by the evidence, it is 


Mhialadtmiistration«s and mot wnlawttleabstsaction ©. 


VIII. If any offense is shown by the evidence, it 1s 


“making a false entry,” and not “unlawful abstraction”... 


IX. If any offense is shown by the evidence, it is “ob- 
taining money under false pretenses,’ and not “unlawful 


MING AC WHOM pocc.c2c inane eterno os tec tele ia oe eee 


xX the Courterred im admitting meevidence over <de- 
fendant’s objection, testimony that the account of the per- 
son to whom the defendant had lent the money charged to 


have been abstracted was tin overdraft at the time of such 


XI. The evidence shows that if any abstraction was 


made it was made “with the knowledge and consent of said 


oo 


72 


83 


89 


94 


101 


national banking association,” that is, with the knowledge 


POmGOMcent Of 1tS MANAGING AGEN een OR 


NIT. The Court erred in refusing to give defendant's 
requested instruction No. 12—that if the defendant had 
authority from the depositor to withdraw the amount of 
the depositor’s account from the bank and apply it to a cer- 
tain purpose, and did withdraw the amount, but applied it 
to a different purpose, he would not be guilty of ‘unlawful 


mr acwom or moneys Of the bank W..eceecnco ee 103 


XII-a. The Court erred in admitting in evidence “‘simi- 
lar offenses ;” the jury were thereby led to believe the simi- 
lar acts to be crimes. Furthermore, they were prejudicial on 
OTe CROCS Es ee 103 


ARGUMENT 


(Motion FoR NEW TRIAL) 


XII. The Court abused its judicial discretion in re- 
fusing to direct the jury to return a verdict in favor of the 
defendant, and in denying defendant's motion for a new 
Lo 2 ccliclbies Sel eer cores Se | lh 


ARGUMENT 


(JUDGMENT AND SENTENCE) 


Ber. lif a violation of Section 5209, R..S.. be & mide 
meanor, the judgment and sentence that the defendant be 
imprisoned for five years are void, because it is a corollary 
of Section 335 of the Penal Code that “No misdemeanor 
shall be punished by imprisonment for a term exceeding one 


cy , 
ll eee —— mire ~~ 113 


XV. Assuming the indictment to state an offense and 
the Governnent’s theory to be correct, the verdict ts not 


sustained by the evidence but is contrary thereto 1i4 


v1 


Index and Table of Cases 


Pagelotebiten 
Acker, In te.-60 Fed: 2900... AS eee 28 
Adler vs. United States, 182 Fed. 464, 469 occ 99 
Wonew vc. United tates, 69) O02 on JO ee To) 33 
Allen vs— Flood, 1898 Xs ©.. |aees ee 81 
Niapler vs. Clioteatt, 107 *Ulss, 5 SO see eee 40 
mectellivcsotates 173. litd.-7 Wee se ee 50 
bankewss Wister.2 et. (WU. S)colee. eee 27, 
ake vce vil StrOMmeial oo Ni. Cie ol) ee eee ee Za 
relive @arteie uli Cc 4a) i eee eee 113 
ollewavse Unitede States, OO Ue Sl s/ eee 6l 
Ropeole wlece ore JO SURES Os Ie Ne 2 ee 94, 96 
ipTaLtONme US vom Oech. WY) 200.222 ee 97, 98 
Britton o.2 Vos lO, UW. 5) a5, "000 4. = ae 99 
Mion vos Umitedmoratess ONL). 5.0265. eee 6], 265 
Cadwallader, U. Svse 00 ictO// 2. eee os 
Commonwealthvs. lenmey, 97 iNiass. (ls sullen) 5025 23 
Gonettvl.. So vsolOc edo, 1.20. 5e eee ee oe 39 
@ounty Ban vowehassey, 122 °U S150) 4 omerenee eens 61 
WeaaNiomes Co, U.S ve, 142 Us 44 40 
Wow ws. UnitedsStates: 62 fed. wOn, 0Gr = 76, 91 
Ino, Woon vsgenO beds 220 6. awe ee 40 
FeV atls Oe on VS LOO We: ena c ees ee ee eee 56 
i imotehvat en cine vsoqlecniienae tele Wh clller 00.57 jeeeereee eee 61 
olsomeys. Ul), S.hOO U.S 2 2a. ccm ere ee 83 
Greve. UU. Svs. 05 Med SS) 200). 36, 46 
ayesevcy UL os 162 ied, 10 Sete 84 
Pain zen Us. Sw Sey COT ne rene eee eee eee 80 
Hess, Ul So vs 124 UU, SHAS eee 40, 50 
Hodgin vs. People’s Nat. Bank, 125 N. C. 503, 345. E. 709 = 27 


Vil 
mouenton, ix parte, 8 Ped. 897... 


imeamier Wits. Nat. Bk. vs ATer, Nat. Bk.. 128°U. S. 26.38 G1 


meemoiattan Co. ee. (lack, lS U.S. 9120 ee 61 
Miarine Bank vs. Fulton etc. Bank, Wall. 232 ....W.00..0...... 26, Gil 
Mientindale, U.S. vs., M46 Fed. 280, 283, 284. emcee 47, 73 
miabeneliinvs. Bank. / How. 221,228... ceca 
mre rams... 7 Pet. (U. S.) 138 ccc ener 31 
Sermo, worming Co, 203 Fed. (95 ccc pcccccsesccsssmn eee 113 
Mohrenstecher vs. Westervelt, 87 Fed. 157 occccceccceeccccseeeeee 79 


Botecwo. 5 v5, 1Ol Fedit29, 432.435... cere 


oie 5) Kio Ins. Co.. 18 Howe 5/7, 381... ee 89 
iawn bank vs. Risley, 111 U. S. 123.200 eeee ee 27 
Iaenivers Dank vs. Union Bank, 16 \Wall. 983... ee 61 
Paeeeamts ws. Faust, 22 Wall. (U.S.) 116...............25 Lis 
enemys. U S.. 180 Fed. 30, 34... 88 
Mrmaneys, Leathein, 190] L. R., A. C. 495, 500... ee 81 
Peewee iaiice Wen, (Eng.) 36.0... 101 
femme ekinson, 2 East P. C. 673. ecccsninnn ee 
Pee Cov, 2 Lidl. Raym. 363... 30 
meee e@remdard, 3 Salk. 17 Vince 30 
meee eemenicciead, | Salk. 3711 nn. omenceecees eee el i 30 
emieoad@o., U.S. vs., 180) Fed. 47 1. ee ee 
em Wieeo County vs. Cal) Nat. Dk.. 52 Fed 29). | 2? 
S@aninon vs. Kimball, 92 U.S. 362, — 27 
Schuylkill. etc. Co. vs. Munson, 14 Wall. 442 rhs 
eames, U.S. vs.. 161 Bed. 1008, 1012... 30 
emth, U. S. ¥8., 152 I*ed. 542, 544 33, 42 
Biate Nat. Ganke¥s. Dodge, 121 U. 5. 333 7 
State vs. Tuller, 34 Conn. 280 2-4 
aeemman vs. U.S: 172 deel. O13: S+ 


= a - 7 . >) v >) 
Sun Printing, etc. ssn. vs. Moore. 183 UC. 5. 642 Se 


Vill 


Temvey, Com vs, 0/@Niass (lag Wen) x00 ee ee 23 
icinpson. vs. Rises, 5 Vy all eG @ see en ee eo aon 
duller state vs. 0450 O12 OU ene ee eee ee 24 
ese vs. Adleres2 Wed. BO GC ee 99 
ease oa UN oMew,-lOnsU a O05 Mo ee ees cere epee 7D 83 
Wl ora vsinthy elllegek 60! A 6 Se SIG 7. oer ere eer ee 61 
ees? vouscitton, 10670. 9S. 193.106 0107 ee ee 94, 96 
Creo oe ittome 10S 2 U 9 SS 2 OC ere: eee nena 97, 98 
Waree 4) britton, 107 UW. SeGns: 600 [eo eee 99 
WS vo orton, 196) Usa 66 eee eee ee Gls 
reo oe Cadavaliladeinus Hed. O72 ae eee OS 
IU, See WeeGiorelietiie WO2 TSC Ccy) ee oY 
eo vs Desw Woines (Co, 412 (eS. 2s ee ee 40 
ies Wow tys.cot cred (OL O00s 2a 2c ee eee 7Omol 
Ores. Ome Ome) teen 0 un 40 
NO re vats ol Ola peat vie och cle rene eee 36 
reo Ve mOreve, Oo mictie 6a) 400 ai eee 36, 46 
Eee S. es Olson VS OOM S22) ee ee ee 83 
Wig Svs laves, logged Ol eee ee 84 
Ce ceeceimecitize, 1o3sehcd. 207... 2a 80 
Wes omeys tess, 24 SS 5, Aloo ce see ce eee 40, 50 
ies. vs Mirtindale, 146 hed, 280) 2835285... 47, 73 
WRrSrvc ills. 7 Pets (U4 Se) al BO ae ee ee eee ol 
Wee Se v5, Mlorse. 161 Fed) A290 332.4133 2... eee 32, 68 
Des. iettyman vs. Is0nr ed, JOR... ee 88 
(Cm Se vse sims 10) hed (008, 102. eee 30 
opr So. Ven Olliitis lo. edie 2 ee a eer 33,42 
Ol Sek ice runnin ie Me eee eee eee eee 84 
Uae Iain mererdl (oie, Ieee IN dae UN NE ere ace has 
i Sa rs) i reatlornaeass (Ciametn (G. C, (Ul, 3.) SEM ee. 40 
Uo vs. Voutsey .oleled: SOtma7 0 2. reer ae 48, 61, 91, 93 
Wasatch Mining Co. vs. Crescent M. Co., 148 U. S. 293,298 89 
Wrathins, USS. vS5, Camels © Cr (Uo. elet leee eee eee 40 


Noutsey, U. Saws: OUP eesti meee eee 48, 61, 91, 93 


No. 2705 


In the United States 


Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


THOMAS R. SHERIDAN, 
Plaintiff in Error, 
US. 
THE UNITED STATES OF AMERICA 
Defendant in Error. 


In Error to the District Court of the United States 
for the District of Oregon 


BRIEF OF PLAINTIFF IN ERROR 


STATEMENT OF THE CASE 


On February 21st, 1914, an indictment contain- 
ing eight counts was returned in the United States 
District Court at Portland, Oregon, charging the de- 
fendant, Thomas R. Sheridan, with a violation of 
Section 5209 of the Revised Statutes of the United 
States. 


Z 
The first count charged: 


“That Thomas R. Sheridan, the above 
named defendant, heretofore, to-wit, on the 7th 
day of March, 1911, in the County of Douglas, 
within the State and District of Oregon, and 
within the jurisdiction of this Court, was then 
and there President of a certain National Bank- 
ing Association, to-wit: The First National Bank 
of Roseburg, Oregon, theretofore duly organized 
and established and then and there existing and 
doing business at the City of Roseburg, in the 
County of Douglas, within the state and district 
aforesaid, under the laws of the United States, 
and that he, the said Thomas R. Sheridan, so 
then and there on the date last above mentioned 
being such president, did then and there at the 
said City of Roseburg, County of Douglas, in 
the State and District of Oregon, on to-wit: the 
7th day of March, A. D., 1911, wilfully and un- 
lawfully abstract and convert and cause to be 
abstracted and converted to his, the said Thomas 
R. Sheridan’s own use, benefit and advantage, 
and to the use, benefit and advantage of one B. C. 
Agee, certain moneys, funds and credits of said 
National Banking Association, of the amount 
and value of Two Hundred and Thirty ($230) 
Dollars, a more particular description of 
which is to this grand jury unknown, from and 
out of the moneys, funds and credits of said Na- 
tional Banking Association, held by said Na- 
tional Banking Association as a deposit for the 
sole use and benefit of one David Hull, a deposi- 
tor and creditor of said The First National 
Bank of Roseburg, by means of a certain instru- 
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ment designated as a memorandum check, with- 
out the knowledge and consent of said National 
Banking Association, and with the intent then 
and there on the part of him, the said Thomas R. 
Sheridan, to injure and defraud the said Na- 
tional Banking Association and said depositor 
and creditor therein ; 


“Contrary to the form of the statute in such 
case made and provided and against the peace 
and dignity of the United States of America.” 


The fourth count charged: 


“That Thomas R. Sheridan, the above 
named defendant, heretofore, to-wit: On the 
15th day of April, 1911, in the County of Doug- 
las, within the State and District of Oregon and 
within the jurisdiction of this Court, was then 
and there president of a certain National Bank- 
ing Association, to-wit: The First National 
Bank of Roseburg, Oregon, theretofore duly or- 
ganized and established and then and there ex- 
isting and doing business at the City of Rose- 
burg, in the County of Douglas, within the state 
and district aforesaid, under the laws of the 
United States, and that he, the said Thomas R. 
Sheridan, so then and there on the date last 
above mentioned, being such president, did then 
and there at the said City of Roseburg, County 
of Douglas, in the State and District of Oregon, 
on to-wit: the 15th day of April, 1911, willfully 
and unlawfully abstract and convert and cause 
to be abstracted and converted to his, the said 
Thomas R. Sheridan’s own use, benefit and ad- 
vantage, certain moneys, funds and credits of 
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said National Banking Association, of the 
amount and value of Five Thousand ($5,000) 
Dollars, a more particular description of which 
is to this grand jury unknown, from and out of 
the moneys, funds and credits of said National 
Banking Association, held by said National 
Banking Association as a deposit for the sole use 
and benefit of one Laura M. Verrell, a depositor 
and creditor of said The First National Bank of 
Roseburg, by means of a certain instrument des- 
ignated as a memorandum check, without the 
knowledge and consent of said National Bank- 
ing Association, and with the intent then and 
there on the part of him, the said Thomas R. 
Sheridan, to injure and defraud the said Na- 
tional Banking Association and said depositor 
and creditor therein ; 


“Contrary to the form of the statute in such 
case made and provided and against the peace 
and dignity of the United States of America.” 


As stated by the Court below in charging the 
jury, the remaining six counts “are in all respects 
similar to the first, except as to the date of the ab- 
straction, the amount abstracted, the name of the 
depositor and the person to whose use, benefit and 
advantage the moneys were appropriated.” 


The defendant interposed a demurrer to the in- 
dictment, specifying reasons why the indictment did 
not state an offense against the United States. The 
Court below overruled the demurrer, to which ruling 
the defendant excepted. 
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The cause came on for trial on March 23rd, 1915. 


The evidence showed that the defendant had 
been President of The First National Bank of Rose- 
burg, Oregon, since 1891. The uncontroverted testi- 
mony of the Cashier of the Bank, a witness for the 
Government, was that: 


“In the years 1910 and 1911 the directors 
of the bank were Thomas R. Sheridan, J. C. 
Sheridan, myself, Warren Reed, Morris Weber; 
Thomas R. Sheridan is the defendant in this 
case and J. C. Sheridan was a brother. It was 
the duty of J. C. Sheridan to write up pass books, 
post the general ledger and take charge of them. 
My duties as cashier was to keep the books, rec- 
oncile statements, clerical duties and to look 
after the accounts and books. Warren Reed 
was a director; he was a merchant and lived at 
Gardiner, which was located about 60 miles from 
Roseburg on the Umpqua River. Morris Weber 
was a director; he wasa farmer. Mr. Sheridan 
and myself ran the bank. We all had our duties 
to perform in there. J didn’t have charge of the 
loans. I never assumed any authority in the 
loans. He made those himself. I might have 
made some small loans, but no large ones. T. R. 
Sheridan did have charge of making the loans 
for the bank.”’ 


The evidence in regard to the first count of the 
indictment is as follows: 


David Hull, who had a general checking account 
with The First National Bank of Roseburg, testified 
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that (Tr., p. 40) “I had a conversation with Mr. 
Sheridan (the defendant) relative to the loaning of 
some of my money in March, 1906. I told Mr. Sher- 
idan, one day I met him, J had some money. I said, 
‘Mr. Sheridan, how about loaning out some money to 
a good man?’ ‘Am Ia good man?’ I said, ‘Yes, sir, 
you are, Mr. Sheridan.’ I never gave him any other 
authorization except that.” 


The Government offered in evidence a promis- 
sory note (Government’s Exhibit No. 2), dated 
March 2, 1906, for $512.50, executed by the defend- 
ant in favor of Hull, payable on demand, with inter- 
est at six per cent, to show, as stated by the United 
States Attorney, that (Tr., p. 40) “what authority 
he (the defendant) had was limited to this $500 
loan, and that he got that, but that he had no author- 
ity to loan any more.” 


On being recalled for cross-examination, Hull 
testified (Tr., p. 142) that, “I told Mr. Sheridan to 
use $500, certainly.” 


This transaction was not the basis of any charge, 
nor mentioned in any count of the indictment, but 
was, as stated by the United States Attorney, merely 
introductory to the evidence offered in support of the 
first count. 


The transaction on which the first count is based 
was as follows: 
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The defendant drew a memorandum check or 
charge slip (Government’s Exhibit No. 4), dated 
March 4, 1911, to the order of B. C. Agee, against 
the general checking account of David Hull. When 
Hull called at the bank to have his bank or pass book 
balanced, this memorandum check was given to him 
with the checks which he had drawn against his ac- 
count and which had been paid and cancelled by the 
bank (Tr., p. 58). The memorandum check was al- 
so charged against Hull’s account in the pass book 
when it was balanced, and Hull kept the pass book 
in his own possession (Tr. 56). The defendant testi- 
fied that (Tr. p. 218) he drew this memorandum 
check “for the purpose of putting the money out at 
interest; the memorandum checks were given to the 
bookkeeper, passed through the regular form by him, 
written up, and charged to the account of the party.” 


The defendant also executed a promissory note 
(Government’s Exhibit No. 6), dated March 4, 1911, 
for $230, payable on demand, to David Hull, purport- 
ing to have been signed B. C. Agee, by T. R.S. (Tr. 
p. 64). 

The defendant testified that he put this note, to- 
gether with another, (Tr., p. 213) “in an envelope 
marked David Hull, and put them in the alphabet H, 
in the vault of The First National Bank; I left them 
Maene and never took them out....... The one 
(promissory note for $230, Government's [:xhibit 
No. 6) signed B. C. Agee, by myself, went to the 
credit, as I see by the notation of March 3, 1911, of 
B. C. Agee’s account.” 
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The defendant also wrote a deposit slip (Gov- 
ernment’s Exhibit No. 7), dated March 4, 1911, for 
$230 in favor of B. C. Agee. 


On March 4, 1911, the account of B. C. Agee was 
credited with $230 (Tr., pp. 66 and 67). 


The unimpeached and undisputed testimony of 
the Cashier of The First National Bank, a witness 
for the Government, was that on March 7th, 1911, 
three days after the credit had been entered in Agee’s 
account, a charge was entered against David Hull’s 
ACEO LOW us (lt 91, OG). 


There is no evidence whatever that any checks 
were ever drawn against the credit entered in Agee’s 
account, either by Agee or the defendant or anyone 
else. On the contrary, the evidence shows that Agee 
did not know until the time of the trial that the credit 
had been given to his account. Agee testified that the 
defendant was interested in and was financing the 
farming business of Agee, and that (Tr., p. 185) “I 
relied on him almost entirely to be financed; J under- 
stand it 1s proven here that this money went into my 
account and that I was given credit for this money; 
I don’t know whether it was the understanding or 
not; he always handled the money and we attended 
to the ranch; he handled the money; I left that all 
with Mr. Sheridan.” 


The defendant testified as follows (Tr., p. 212) : 
“T have known David Hull for eight or ten years; 
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Mr. Hull came to the bank and asked me if I could 
get some interest for him from his money; he said he 
did not want it to lie idle; I told him ‘yes;’ I told him 
I could use it and he said all right; he says, ‘I don’t 
need only a little money.’ He said, ‘It don’t cost me 
much to live and I will have money from time to time 
that I will put in here and you can handle it for me 
any way you see proper.’ I loaned it from time to 
time and as the loans were paid off I would give him 
credit in the book and then loan it out again.” 


David Hull testified as follows (Tr., p. 41): 
“Mr. Reames: Q. Did you ever authorize Mr. Sheri- 
dan to loan your money to Mr. B. C. Agee? A. No; 
T never did.” 


The evidence in regard to the fourth count of the 
indictment is as follows: 


Money belonging to Mrs. Laura M. Verrell had 
been lent on a mortgage. On the maturity of the 
mortgage, the principal and interest, amounting to 
$4,000, were entered to the credit of her general 
ehecking account with The First National Bank of 
Roseburg, Oregon. The defendant, the President of 
The First National Bank of Roseburg, and Mrs. Ver- 
rell had a conversation (the date of which is not 
shown by the evidence) in which, as testified by Mrs. 
Verrell (Tr., p. 74) “He asked me if I wanted to loan 
that money that was paid in on the mortgage; he said 
he would get a good loan for me, and I supposed it 
was to be the bank would loan the money. There 
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was nothing said about it, that the bank was to loan 
the money, but he asked, not individually, but as pres- 
ident of the bank. ..... Mr. Sheridan wanted to 
know if I wanted to loan it, and I said I didn’t know, 
I was intending to put it into real estate, and he said 
I better loan it, it would bring me more, and I didn’t 
want to give him any answer at that time, I wanted 
to think it over, which I did, and he wanted to know 
at that time if I wanted to put any more with that 
$4,000, and I told him I didn’t know, that I would 
think it over, which I did and I told him that I would 
put some more that time, but there was nothing said 
of how much to put with it, how much I would put 
with it, because at that time I expected to see him 
again before this loan was made. ... . That is all 
the conversation we had until he handed me the mem- 
orandum check; there was nothing said as to when 
the money was to be drawn from the bank or how. 
.... When he handed me the memorandum check, 
I never saw a memorandum check before, and I sup- 
posed that was to show the bank had loaned the 
money. .... He said my money was safe, safely 
invested, and I told him at that time that I didn’t 
know as I ought to spare that much, and he said I 
could have it at any time by giving a short notice, so 
I let it go at that, and I supposed that my money was 
loaned by the bank. . . . I never told him to take 
that money and lend it to himself.” 


The defendant drew a memorandum check 
(Government’s Exhibit No. 9) against Mrs. 
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Verrell’s account, dated April 15, 1911, in the 
sum of $5,000 and executed a promissory note of 
the same date to Mrs. Verrell in the same sum, pay- 
able one year after date. Mrs. Verrell testified (Tr., 
p. 78), “I can’t remember the date when he gave me 
that memorandum check; I remember I was in the 
bank and he handed me that check. .... . (Pm, ip. 
74). This note I never had in my possession and I 
never saw it until I saw it before the grand jury at 
Roseburg, Oregon, a year ago last November.” 


mye delendant testiiied that (Ir., p. 214), "in 
regard to the loan of Laura Verrell I have to say that 
before the Crouch $4,000 loan became due I wrote to 
Mrs. Verrell and told her that the money would soon 
be paid off and that if she wanted it to draw more 
interest, or words to that effect, that I could place it 
safely. My letter was dated April 6, 1911, and Is 
Government’s Exhibit No. 8. Shortly after that she 
came into the bank and as I remember she did not 
have quite enough money there, and she put in some 
money, and in the conversation I asked her if she 
wanted to lend that money out, and she said she did. 
—. I told her as soon as I was able to place it 
I would advise her and charge her account and put 
the document in the usual place, which I did. The 
memorandum check went through the books and I 
suppose it went to her in the usual course of business. 
It went to the bookkeeper.” There is no evidence as 
to what was done with the promissory note, or that 
it was executed prior to or delivered or shown by de- 
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fendant to anybody prior to the time when it was 
shown to Mrs. Verrell before the grand jury. 


The Cashier of The First National Bank testified 
(Tr., p. 88) that, “This is the individual depositors’ 
book. I find an item on page 386 thereof, under date 
of April 15, 1911, in the account of Laura M. Verrell 
‘loaned by T. R. 8.’ The item shows that $5,000 was 
debited her account on that day.” “The defendant 
admitted that this $5,000 was transferred to the ac- 
count of Mr. Sheridan on the books” (Tr., p. 88). 


There is no evidence that any checks were ever 
drawn against that $5,000 credit in the account of 
the defendant, or that because of or through such 
credit any moneys, funds or credits were ever taken 
or abstracted from the bank by defendant or anyone 
or eonverted to defendant’s use or the use of anyone, 
or that at any time the bank has been short in its 
moneys, funds or credits on hand. Neither is there 
any evidence that any deposit slip or other instru- 
ment was used which enabled or caused anyone to 
enter the credit in the account of the defendant, nor 
that the défendant entered the credit or caused it 
to be entered, nor by whom the credit was entered. 


The transactions charged in the remaining six 
counts of the indictment, as to which the defendant 
was found not guilty, are substantially identical with 
those charged in the first and fourth counts, and are, 
in substance, as follows: 


At various times within the three years preced- 
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ing the return of the indictment the defendant had 
had conversations with certain depositors of the 
bank, who had general checking accounts, in regard 
to their obtaining interest on the amounts of money 
deposited by them. The defendant told them that it 
would be necessary to lend the money to third persons 
in order to earn interest; that a large number of re- 
quests for loans for a year or longer on good security 
were continually being made of the bank; that the 
bank wished to make only short time loans, but that 
if the depositors wished he would lend the amount of 
their accounts on long time loans, retaining part of 
the interest as compensation to the bank and credit- 
ing them with the remainder of the interest. As 
testified by Mrs. Byron, one of the depositors, (Tr., 
p. 186) ‘I was in the bank putting some money in, 
and Mr. Sheridan said to me, ‘You have got too much 
money, Mrs. Byron, lying in the bank idle.’ And I 
said, ‘what will I do with it—if I loan it I lose it.’ 
And he said, ‘Leave it here and we will use it and it 
will make seven per cent for you and one for the 
bank.’ I said, ‘All right.’ ”’ 


Some of the depositors expressed a fear that they 
might incur a risk if they consented to such an ar- 
rangement. The defendant told them that he would 
execute his own notes to them as security for all loans 
made to the third persons. For instance, J. E. 
Haney, one of the depositors, testified that (Tey ®. 
107), “I had about $5,000, perhaps a little more than 
that, on deposit. The money had been there for two 
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or three months and I decided it was not doing me 
much good just laying there. I didn’t know as I 
would want to use it right away and I asked Mr. 
Sheridan if he could loan it for me, so that I could get 
some interest out of it, and he said he could, and I 
said, ‘How about—can you give a good security?’ and 
he said, ‘Any loan I make, I will O. K. it myself.’ He 
said, ‘Will that be all right?’ and I said ‘It will.’ ”’ 


Several of the depositors testified that they 
agreed to the arrangement, some of them testifying 
that they agreed to it solely because of the promise 
by the defendant that the bank would guarantee all 
loans so made, and that they were not to be subject to 
any risk in connection therewith. 


Other depositors testified that there had been 
conversations between them and the defendant in 
regard to his lending the amounts of their accounts 
to third persons so that they could obtain interest, 
but that they had not given the defendant authority 
to withdraw their accounts from the bank by means 
of memorandum checks. 


Still other depositors testified that they had not 
had any conversations with defendant in regard to 
his lending the money deposited by them, and that 
they had not given them authority to draw the mem- 
orandum checks on their accounts or to lend the 
money deposited by them to anyone; but some of those 
depositors testified that they had received interest 
on their deposits, but did not inquire from the de- 
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fendant or any other officer of the bank why interest 
was being credited to them. 


All the depositors who had the conversations 
with the defendant testified that they were to be sub- 
ject to no risk whatever in connection with the loans 
to such persons; that the loans were to be solely at 
the risk of the bank; and in those instances where 
they knew that the amounts of their accounts had 
been lent they did not know, except in a few cases, 
the names of the persons to whom the loans had been 
made. 


Some time after each of the conversations above 
mentioned between himself and the depositors re- 
garding the latter’s obtaining interest on the amounts 
of their deposits, the defendant drew a memorandum 
check against the account of the depositor. This 
check was charged against the depositor’s account 
and was sent to the depositor with the next statement 
of account forwarded to him, attached to which were 
the checks which were the checks which had been 
drawn by the depositors against his account and had 
been paid by the bank. At or about the same time 
the defendant executed a promissory note to the de- 
positor, either in his own name or in the name of a 
third person by himself. The third person was the 
person to whom the defendant had lent the amount 
of the promissory note. From the time of the execu- 
tion of the promissory note by the defendant the de- 
positor received interest on the amount of money he 
had deposited with—that is, lent to—the bank. The 
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defendant then wrote a deposit slip in favor of the 
third person for the amount of the promissory note 
and gave it to the proper clerk of the bank, whereby 
the amount of the deposit slip was entered on the 
books of the bank to the credit of the account of the 
third person. There is no evidence that any money 
of the bank has ever been withdrawn from the bank 
by the defendant or anyone because of the credit 
thus given. In the instances where defendant exe- 
cuted a promissory note without signing the name of 
a third person, the evidence merely was that the ac- 
count of the defendant with the bank had been cred- 
ited in an amount equal to that named in the mem- 
orandum check. There is no evidence that any check 
was ever drawn against that credit. 


In 1911 an agreement was entered into between 
The First National Bank of Roseburg and the 
Douglas County National Bank of the same city, 
whereby the two banks were consolidated under the 
name of the Douglas County National Bank and the 
assets and liabilities of The First National Bank 
were assigned to and assumed by the Douglas Coun- 
ty National Bank. For the purpose of executing 
that agreement, The First National Bank was placed 
in voluntary liquidation in accordance with the pro- 
visions of the statutes of the United States and a 
trustee appointed. In June, 1911, shortly after The 
First National Bank was placed in liquidation, it 
was examined by a National Bank Examiner. In 
examining the securities file of the bank, the Exam- 
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iner found the promissory notes above mentioned, 
and thereupon interviewed the defendant regarding 
them. The defendant told him all the circumstances 
attending their execution and that the depositors 
had in each instance authorized him to draw the 
memorandum checks and execute the notes—in other 
words, to change the accounts of the depositors from 
general checking deposits (that is, loans to the bank 
due and payable on demand), into time deposits, 
(that is, loans to the bank due and payable only at 
the expiration of a specified period), in consideration 
of the receipt of interest by the depositor on the 
amount of the deposit. The Examiner then wrote a 
letter to each depositor asking him if he had given 
the defendant authority to withdraw the amount of 
his account, and, if so, to sign a bank form of release 
attached to the letter, and return it to the Examiner. 
All the depositors, including David Hull and Mrs. 
Verrell, signed the releases and forwarded them to 
the Kaaminer. 


The evidence introduced by the defendant 
tended to show—and the Government admitted—that 
the defendant had resided in Oregon for fifty-nine 
years and during all that time had had the very 
highest reputation in that community for truth, 
honesty, and integrity . 


The defendant testified that all the depositors 
who had testified in the cause “wanted interest on 
their money and it was clearly understood between 
us that the money would have to be loaned in order 
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to make interest;” in other words, that the deposi- 
tors’ accounts would have to be changed from demand 
loans to the bank into time loans for the periods of 
the loans made to the third persons, and consequently, 
as the depositors thereby waived their right to have 
general checking accounts subject to be withdrawn 
at any time, the bank had a right to terminate the 
general checking accounts either by drawing mem- 
orandum checks against them or by making an entry 
on its books that the accounts had been converted 
into accounts which could be withdrawn only at the 
expiration of a specified period, or by any other 
method of bookkeeping which the bank should choose 
to adopt. 


The Court instructed the jury that: 


“The principal question for your considera- 
tion will be—or at least the first question for 
your consideration will be: Was the defendant 
authorized by the depositors to withdraw these 
moneys? If you find from the testimony in this 
case that he was so authorized or if you find 
from the course of dealing between the defend- 
ant and the depositor that the defendant had 
reasonable cause to believe and on good faith 
did believe that he was so authorized, then he is 
not guity of the crime here charged. But if you 
are satisfied beyond a reasonable doubt that he 
had no authority from the depositor to withdraw 
the funds, and if you further find that he had 
no reasonable cause to believe and did not in 
good faith believe that he had such authority, 
then his abstraction of the funds was wrongful, 
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and the crime is complete if you find that the ab- 
straction was made with the intent to injure or 
defraud either the banking association or the 
Meposivems (Ir, p.233)......% 


“Tf, therefore, you find from the evidence 
beyond a reasonable doubt that the defendant, 
Thomas R. Sheridan, without having previous- 
ly secured the authority of the depositors so todo, 
or without apparent authority as I have defined 
that term to you, willfully abstracted the funds 
of the bank then held in said bank to the credit 
of said depositors in manner and form as alleged 
in the indictment, and converted said funds to 
his own use and benefit, the extent to injure and 
defraud both the bank and the said depositors 
may be by you presumed. Acts which involve 
such consequences, when knowingly and wrong- 
fully committed, establish not only the guilty in- 
tent to injure and defraud mentioned in the 
statute, but they disclose moral turpitude utter- 
ly inconsistent with an innocent intent.” 


Among the instructions which the defendant 
requested the Court to give to the jury were the 
following: 


“T ask the Court at this time to instruct the 
jury that sufficient evidence in law has not been 
introduced in this case to justify them in find- 
ing that defendant withdrew or abstracted 
money belonging to any of the depositors who 
have testified as witnesses in this case, on the 
ground that when a depositor deposits money in 
a national bank as the depositors testifying 1n 
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this case have done, the money so deposited 
ceases to be the money of the depositor and be- 
comes the bank’s money, and that there is mere- 
ly a creditor and debtor relation between the 
depositor and the bank, and therefore that the 
money withdrawn or abstracted by the defend- 
ant was money belonging to the bank. (Tr., p. 
TN Sees, Oe ees 


“T also particularly except to the Court’s 
refusal to instruct the jury in accordance with 
defendant’s requested instruction No. 5, that an 
officer of a National Bank who has full charge 
of making loans on behalf of the bank, has a 
right to lend any portion or all of the money de- 
posited in the bank by depositors on general 
checking accounts, without first obtaining per- 
mission from the depositor or depositors to do so. 
Gir, Peece) 2.22 22 


“T ask the Court at this time, if the Court 
please, to instruct the jury that the indictment 
in this case charges the defendant with having 
abstracted moneys, funds and credits of The 
First National Bank of Roseburg, Oregon, and 
that therefore, if the jury find that the moneys, 
funds or credits abstracted by the defendant 
as shown by the evidence in this case were 
moneys, funds or credits of the depositors who 
have testified in this case, the jury should find 
the defendant not guilty. (Tr., pp. 242-243.) . . 


“T take an exception to the refusal of the 
Court to instruct the jury to return a verdict for 
the defendant on the ground that sufficient evi- 
dence in law of intent to defraud on the part of 


7 | 


the defendant has not been introduced in this 
case, and as that is an essential element of the 
crimes charged that therefore the jury would 
not be justified in returning a verdict against 
the defendant on any or all of the counts in this 
indictment. (Tr., pp. 241-242.) 


“T except to the Court’s refusal to instruct 
the jury to return a verdict in favor of the de- 
fendant on the ground that sufficient evidence 
in law that defendant did not have authority to 
withdraw or abstract the money deposited in the 
bank of which he was the president, in the man- 
ner and by the method which the uncontradicted 
evidence in this case shows was employed by 
him, has not been introduced in this case.”’ (Tr., 
ea, ) 


The jury returned a verdict against the defend- 
ant on counts Nos. 1 and 4 of the indictment, finding 
him not guilty as to the remaining counts. 


After the jury had returned its verdict, the 
learned judge presiding, notwithstanding its ver- 
dict, said from the bench that he did not believe the 
evidence showed an intent to defraud on the part of 
the defendant. 


The defendant moved in arrest of judgment, and 
for a new trial. The Court denied the motions, and 
thereupon sentenced the defendant to imprisonment 
for five years in the United States Penitentiary at Me- 
Neil’s Island, Washington. 
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ARGUMENT 


The Demurrer to the Indictment Should 
Have Been Sustained 


(1) The unlawful abstraction and conver- 
sion of money which a bank holds for the sole 
use and benefit of a depositor is not an offense 
against the United States. 


The first count of the indictment describes the 
money charged to have been abstracted and converted 
by defendant as “certain moneys, funds and credits 
of said National Banking Association, of the amount 
and value of Two Hundred and Thirty ($280.00) 
Dollars, a more particular description of which is 
to this grand jury unknown, from and out of the 
moneys, funds and credits of said National Banking 
Association, held by said National Banking Associa- 
tion as a deposit for the sole use and benefit of one 
David Hull, a depositor and creditor of said The First 
National Bank of Roseburg.”’ 


Section 5209, R. S., prohibits only abstractions 
of moneys which are held by the bank as a bank and 
not as a special bailee. The unlawful abstraction of 
moneys held by the bank as a special depositary or 
bailee is punishable under the laws of the State where 
the abstraction is committed. 


Section 5209, R. S., is a re-enactment, without 
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amendment, of the Act of Congress of June 3, 1864, 
Sec. 55, ch. 106, 18 Stats. at L. 116. With reference 


to the latter statute, in Commonwealth vs. Tenney, 
97 Mass. (15 Allen) 50, 56, in which the defendant, 
a clerk of a national banking association, had been 
convicted under the general statutes of Massachu- 
setts of fraudulent conversion of property of indi- 
viduals deposited with and in the custody of the bank, 
the Court said: 


“The further objection is made, that the 
courts of the United States are vested by the 
Judiciary Act of September 24, 1789 (U.S. 
Stats. 1789, c. 20, sec. 11), with exclusive cogni- 
zance of all crimes cognizable under the author- 
ity of the United States, except where it is other- 
wise provided by the acts of Congress. But an 
examination of the statues of the United States 
leads us to the conclusion that the offense 
charged in this indictment has not been made 
punishable by any act of Congress. The enact- 
ments cited on behalf of the defendant punish 
the embezzlement of the property of national 
banks, but not the property of individuals, depos- 
ited with and in the custody of such banks. U.S. 
Bt, 1863, c. 58, sec. 52. U.S. St. 1864, ¢. 106. 
sec. 55. As the federal courts have no criminal 
jurisdiction except that conferred by Congress, 
no question can be made as to the constitution- 
ality of State legislation punishing such frauds, 
until they have been made punishable by the 
federal laws. There is no view of the relative, 
or of the concurrent, powers of the two govern- 
ments which affects the decision of the present 
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case; for all courts and jurisdictions agree that 
State sovereignty remains unabridged for the 
punishment of all crimes committed within the 
limits of a State, except so far as they have been 
brought within the sphere of federal legislation 
by the penal laws of the United States. Com- 
monwealth vs. Fuller, 8 Met. 318; Common- 
WEA Use elers 21 Met, 3372" 


In State vs. Tuller, 34 Conn. 280, the informa- 
tion under a Connecticut statute charged the teller of 
a national banking association with the ‘“‘theft and 
embezzlement” of certain bonds in the bank, particu- 
larly described the bonds, and then set forth that the 
bonds were “‘the property and estate of Loyal Wilcox 
of said Hartford, the same having been by him, the 
said Wilcox, deposited with said bank in the banking 
house of said bank for safe keeping, and then and 
there deposited in said banking house.” The Court 
said: 


“Congress by the National Currency Act 
incorporated the bank in question as a bank, lo- 
cated within this State. They enacted all the 
provisions which were necessary to constitute it 
a corporation and give it being, and all of power 
or restraint that they deemed essential to regu- 
late that being. They authorized it in general 
terms to do a banking business, but they did not 
undertake, by any regulation or restraint, to 
regulate that business; and they left that to be 
regulated by the laws of the State and land. 
They did enact in the 55t section of the Cur- 
rency Act (which is idenvical with Section 5209, 
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Rk. S.) that if any teller or other officer of the 
bank should embezzle the property of the bank 
they should be punishable by fine and imprison- 
ment. That provision goes to the being and in- 
ternal working of the bank, and is intended to 
protect its property from its agents. Jt was 
not intended to regulate, and has not the effect 
of regulating, the business of the bank with its 
customers. Now the business of the bank is con- 
ducted within the jurisdiction of this State, with 
our citizens, and in conformity to our laws, and 
it is competent for the legislature to pass any 
law affecting that business, or protect the bank 
and its customers in the conduct of that busi- 
ness by any penalty, and such law and penalty 
will not be predicated on any law or offense 
created by Congress, or have any relation or 
be repugnant to the Currency Act, or in any 
manner infringe the jurisdiction of Congress 
or #ae federal courts...... As a corporation 
being located in the State, its property and inter- 
ests and business are protected by State laws and 
subject to State legislation, and so it is com- 
petent for the legislature to protect its custom- 
ers, the citizens of the State, in their business 
dealings with it, whatever they may be, whether 
constituting the relation of borrower and lender, 
or of special or general depositary and bailee; 
and they may be controlled and protected by 
penal enactments, without interference with the 
laws of Congress. Such is the character of the 
statute in question. It is in part repugnant to 
the law of Congress, but it also protects a spe- 
cial depositor of the bank against the felonious 
or fraudulent appropriation of the deposit by 
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the agents of the bank, who have access to it, 
and so far forth it is not open to the objec- 
tions urged. ..... 


“The second claim is also without founda- 
tion. The property is not laid in the second 
count as the property of the bank; but as a 
special deposit by a third person, differing from 
money deposited on general account, intended 
by both parties to be mingled with the assets 
of the bank and to become its property. These 
special deposits are very common, and that fact, 
and the language used, taken in connection with 
the provision in respect to the persons who may 
be defrauded, makes it very clear that the legis- 
lature intended to provide for just such a case.” 


In Ex parte Houghton, 8 Fed. 897, the Court, 
in discussing the criminal jurisdiction of State courts 
over officers of national banks in the absence of fed- 
eral legislation, said approvingly: 


“The Supreme Court of Massachusetts took 
jurisdiction over an embezzlement of a private 
special deposit in a national bank by an em- 
ployee of the bank, on the ground that Congress 
had not provided for that particular offense. 
Commonwealth vs. Tenney, 97 Mass. 50.” 


The title to the thing deposited specially is not 
in the bank, but remains in the depositor. 


Marine Bank vs. Fulton, etc. Bank, 2 Wall. 252. 
Thompson vs. Riggs, 5 Wall. 663. 


27 


Bank vs. Wister, 2 Pet. 318. 

Scammon vs. Kimball, 92 U.S. 362. 

State Nat. Bank vs. Dodge, 124 U.S. 338. 
Phoenix Bank vs. Risley, 111 U.S. 185. 

San Diego County vs. Cal. Nat. Bk., 52 Fed. 59. 


A special deposit cannot be checked upon, be- 
cause it does not belong to the bank. 


Eiodgin vs. People’s Nat. Bank, 125 N. C. 508, 
eee. . 709. 


mann vs. Armstrong, 15 N.C. 519. 


(2) If the offense charged in the indictment 
is a misdemeanor, then, as no punishment has 
been provided for it by Congress, the indictment 
does not state an offense against the United States. 


The Act of Congress of March 4, 1909, ch. 321, 
sec 335, 35 Stats. at L. 1080, 1152 (creating the so- 
called Federal Penal Code of 1910), provides that: 


“All offenses which may be punished by 
death, or imprisonment for a term exceeding one 
year, shall be deemed felonies. All other of- 
fenses shall be deemed misdemeanors. ” 


It is a corollary of that statute that ‘No misde- 
meanor shall be punished by imprisonment for a term 
exceeding one year.” 
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Since Section 5209, R.S., expressly declares that 
the offense charged in the indictment is a misde- 
meanor, a modification or repeal of the punishment 
will not be construed as changing the nature of the 
offense. The distinction between a felony and a mis- 
demeanor is far more important than the modifica- 
tion or repeal of the punishment for a particular 
crime. The offense is distinct from the punishment 
provided for that offense, and either may be modified 
or repealed without affecting the other. For ex- 
ample, if the punishment for a misdemeanor is re- 
pealed by statute, and the misdemeanor is a common 
law misdemeanor, the punishment provided by the 
common law may be imposed. But the offense de- 
nounced by Section 5209, R. S., is not a common 
law misdemeanor or felony. Under the common law 
it is a mere, unpunishable, breach of trust. There- 
fore, since no punishment is provided by either the 
common law or the statute, an indictment charging 
the commission of the acts denounced by Section 
5209, R. S., does not state an offense against the 
United States. Changes by implication in statutes 
of the nature of offenses, as distinguished from 
changes in the extent of punishment, are not favored. 
It is well-settled that no violation of the laws of the 
United States is a felony unless it is expressly de- 
clared to be so by an Act of Congress. In re Acker, 
66 Fed. 290. 


A milder new punishment—that misdemeanors 
shall be punished by imprisonment for not longer 
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than one year—should be held to repeal an older and 
severer punishment. 


In Clark and Marshall on The Law of Crimes 
(2nd ed.,), page 7, it is said: 


“The chief division of crimes is into felo- 
nies and misdemeanors. The distinction is of 
great importance. .... The common law felo- 
nies were murder, manslaughter, rape, sodomy, 
robbery, larceny, arson, burglary, and perhaps 
mayhem. In this country there is no forfeiture 
of property on conviction of crime, but the dis- 
tinction between felonies and misdemeanors is 
still recognized, and, as stated above, it is very 
Miaeontamt. .... . An offense cannot be con- 
strued as impliedly made a felony by statute, 
unless such an intention on the part of the legis- 
lature 1s clear, and the implication is a neces- 
sary one.” 


The statute of 1909 should be construed to de- 
clare as felonies only those offenses for which pun- 
ishment for a term exceeding one year has been pro- 
vided, but which have not been specifically designated 
as misdemeanors. 


As the statute of 1909 is composed of general 
terms or expressions, and is inconsistent with the 
more specific and particular provisions in Section 
5209, R. S., the provisions of Section 5209, R.S., as 
to the character of the offense should be given effect, 
as greater and more definite expressions of the legis- 
lative will, and the statute of 1909 merely be given 
effect to the extent of abolishing the punishment. 
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The offenses denounced by Section 5209, R. S., 
not being offenses—not even misdemeanors—at com- 
mon law, the general terms of the statute of 1909 
should not be so construed as to impliedly declare 
them to be the highest grade of offense—that is, 
felonies. 


in U. 5. vs. Sims, 161, Fed. 1008, 1012, the 
Court said: 


“The offense of which Chisholm was con- 
victed (embezzlement of the funds of a national 
banking association), is, of course, not treason; 
neither is it under the federal statutes a felony. 
Section 5209, Revised Statutes. ..... Again, 
comparing the facts constituting the offense de- 
scribed in Section 5209, Revised Statutes, with 
the common law rule, I am of the opinion that 
there is ample authority to sustain the proposi- 
tion that embezzlement of this kind was at com- 
mon law no offense at all, but a mere breach 
of trust. The following authorities sustain this 
statement of the law (citing cases)..... ‘Pur- 
pose to steal’ is not designated in Section 5209, 
but the purpose or intent therein stated is ‘to 
injure or defraud the association, or some other 
company,’ etc.” 


Furthermore, the breaches of trust denounced 
by the statute are peculiarly misdemeanors, as dis- 
tinguished from felonies, because they relate to DE- 
MEANOR and misconduct “‘in the business of one’s 
office.” 
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(3) If the offense charged in the indictment 
is a felony, then the indictment is defective be- 
cause (a) it merely charges the acts constituting 
the offense in the language of the statute. 


An indictment for felony must set forth the acts 
constituting the crime with much greater particular- 
ity than an indictment for a misdemeanor. 


The decisions of the United States Supreme 
Court rendered prior to 1910, determining the suf- 
ficiency of the averments in indictments for misde- 
meanors under Section 5209, R. 8., have been over- 
ruled by the Act of Congress enacting the so-called 
Federal Penal Code of 1910. ‘The federal courts 
prior to 1910 determined that indictments under 
Section 5209 were sufficient if they charged the of- 
fense in the language of the statute, because the 
offense was only a misdemeanor. 


In United States vs. Mills, 7 Pet. (82 U.S.) 138, 
an indictment against a letter carrier for embezzling 
mail entrusted to him for delivery, which was de- 
clared a misdemeanor by an Act of Congress, the 
Supreme Court said: 


“The general rule is that in indictments for 
misdemeanors created by statute it is sufficient 
to charge the offense in the words of the statute. 
There is not that technical nicety required as to 
form, which seems to have been adopted and 
sanctioned by long practice in cases of felony, 
and with respect to some indictments, where 
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particular words must be used, and no other 
words, however synonymous they may seem, can 
be substituted. But in all cases the offense must 
be set forth with clearness, and all necessary 
certainty, to apprise the accused of the crime 
with which he stands charged.” 


In United States vs. Morse, 116 Fed. 429, 422, 
referring to the contention that as a violation of Sec- 
tion 5209, R.S., was merely a statutory misdemeanor 
it was sufficient to charge the offense in the indict- 
ment in the language of the statute, the Court said: 


“However unfortunate, if not unnecessary, 
was any departure from the plain rule that a 
statutory misdemeanor is sufficiently alleged in 
the language of the statute, the Britton decisions 
(US S2vsebrinvon, 107 US. 655 and tse 
192) are plain that not every misapplication is 
a crime under the Act, and that the test (or at 
least a test) of criminal misapplication is that 
there must be a conversion of the moneys, funds 
or credits of the association by the accused, 
elther for his own use or that of some person 
other than the injured bank. This is more than 
a rule of pleading. Unless such conversion be 
shown in evidence there can be no conversion; 
but it follows from this substantive law that 
an indictment alleging willful misapplication 
must show upon its face the criminality of the 
transaction described and negative an innocent 
interpretation, if one be possible.”’ 
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(3-b) If the offense charged in the indict- 
ment is a felony, the description of the property 
charged to have been abstracted is ambiguous and 
not sufficiently definite. 

Property is required to be very particularly de- 
scribed in an indictment for a felonious taking. 

The indictment charges the abstraction of ‘“‘cer- 
tain moneys, funds and credits.” (Try. p. 6.) 


“Of the amount and value of $230” is not part 
of the description of the money, but is mere sur- 
plusage, and should be alleged only in cases where 
the statute declares that abstraction of property ex- 
ceeding a certain value is a greater crime than ab- 
straction of property of a less value. Besides it 
should show (1st) how much money; (2nd) how 
much funds, and (3rd) how much credits separately ; 
else it is fatally defective. (152 Fed. 542 post.) 


In United States vs. Smith, 152 Fed 542, 544, 
it was held that an indictment under Section 5209, 
R. S., which described the property willfully misap- 
plied as “funds and credits” was bad, both for du- 
plicity and for insufficient description of the property 
charged to have been misapplied, the Court saying: 
“The remaining five counts, however, re- 
quire us to ascertain, if possible, the proper sig- 
nification of the words, ‘moneys, funds and 
credits,’ used in the statute, and this, in some 
respects, is without difficulty. The word ‘money’ 
is doubtless equivalent to ‘currency,’ and its 
meaning is apparent. But Congress could not 
have intended that the word ‘funds’ or the word 
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‘credits’ should be construed to mean the same 
thing as the word ‘money,’ or its equivalent, 
‘currency, or that the word ‘funds’ should be 
regarded as synonymous with the word ‘cred- 
its.’ The three words do not mean, and evi- 
dently were not supposed to be construed as 
meaning, the same thing, as mere tautology was 
not designed. When we speak of funding an 
indebtedness, we understand that it is to be put 
into a more permanent form. In England ‘the 
funds’ are considered to be the Government’s 
bonded indebtedness, and not its mere currency 
or money; and so it is also in the United States. 
At any rate, a careful consideration induces the 
court to agree with Judge Priest, in his opinion 
in the case of United States vs. Greve, 65 Fed. 
489, that the word ‘funds’ has a different mean- 
ing from the word ‘moneys’ as used in the stat- 
ute. In the opinion of the court the word refers 
to forms of somewhat permanent indebtedness 
and to a class of securities In which permanent 
investments are likely to be made. 


“The remaining word ‘credits’ refers to 
something nearer to the bank’s daily business 
transactions, and should be given a different 
meaning from that of either of its associate 
words. We have not found in any of the dic- 
tionaries or encyclopedias to which we have ac- 
cess the word ‘credits’ in the plural form as used 
in the statute, nor have we found anywhere any 
precise definition of it as used in Section 5209; 
but in many cases noted under the word in 2 
Words and Phrases, p. 1728, et seq., we find it 
construed as used in the revenue laws of the 
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States, and those cases have been instructive. 
Certainly, as used in Section 5209, it does not 
mean something which is merely the opposite 
of the word ‘debit,’ commonly used in bookkeep- 
ing. But, without further enlarging upon the 
reasons for doing so, the court has reached the 
conclusion that the word ‘credits,’ used in the 
statute, means debts due the bank, or promises 
to it to pay money, namely, such as its notes and 
bills receivable, as distinguished from more per- 
manent investment securities, like government 
or other bonds, not payable to the bank, and 
not evidencing an indebtedness created by its 
loans to customers. Stated shortly, the court is 
of opinion that the word ‘money’ refers to the 
currency or circulating medium of the country; 
that the word ‘funds’ refers to Government, 
State, county, municipal, or other bonds, and 
to all forms of obligation and securities in which 
investments may be made; and that the word 
‘credits’ refers to notes and bills payable to the 
bank, and to other forms of direct promises to 
Wey tiomey toOit...... 


“The seventh count charges that the de- 
fendant willfully misapplied $2930.60 of the 
‘funds and credits’ of the bank with the various 
intents denounced by the statute...... The 
word ‘money’ is not mentioned in this count, 
and there is no description either of the ‘funds’ 
or of the ‘credits’ so charged to have been mis- 
applied. If the word ‘money’ alone had been 
used, it is difficult to see how there could have 
been any difficulty about the question; but that 
word was not used at all, and if the court 
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has correctly ascertained or approximated the 
proper meaning and signification of the words 
‘funds’ and ‘credits,’ then there should have been 
such a particular description of the ‘funds’ and 
of the ‘credits’ as would have enabled the ac- 
cused to present his defense, and so that the 
Judgment here would bar another prosecution. 
This result is manifest from the cases of United 
States vs. Hess, 124 U.S. 488; Evans vs. United 
States, 153 U. S. 586; and Keck vs. United 
States, 172 U. S. 436, and cases cited 


“The same considerations must control in 
disposing of the demurrer to the eighth count of 
the indictment. 


“The ninth count is open to similar objec- 
tions, with the additional one of duplicity, as 
this count charges the embezzlement, as well 
as the willful misapplication, of ‘funds and cred- 
its’ of the bank, without setting forth any par- 
ticular description of either, and without any 
express statement as to the amount either of 
the ‘funds’ or of the credits which had thus 
been embezzled or misapplied. 


“The tenth count is equally, if not more 
faulty, inasmuch as it charges the willful mis- 
application of ‘money, funds and credits,’ with- 
out any particular description either of the 
funds or the credits alleged to have been mis- 
applied, and without showing how much there 
was of money and of funds and of credits sep- 
arately.”’ 


In United States vs. Greve, 65 Fed. 488, 489- 
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490, an indictment for a violation of Section 5209, 
R.S., the Court said: 


‘As to the second ground, the language of 
the statute is that ‘the defendant did have and 
receive,’ etc., ‘certain of the moneys and funds 
of said National Banking Association of the 
amount and value of $5,728.93. It is a question 
whether this is not too indefinite, as failing to 
state the kind of money deposited, that is, 
whether moneys of the United States or of some 
other nation; but it is not necessary to hold thus 
narrowly. The charge is the embezzlement of 
moneys and funds. The words ‘moneys and 
funds’ are not of identical meaning. ‘Funds’ 
includes moneys and anything more, such as 
notes, bills, checks, drafts, stocks, and bonds. 
Now, what was intended by the phrase ‘moneys 
and funds’? Was it intended to say ‘moneys 
and moneys’? The natural interpretation of 
the phrase is ‘moneys and some other species or 
character of funds.’ The word ‘funds’ is not 
used in the alternative as a synonym. It is used 
in the conjunctive. Its function, as no doubt 
the purpose of its use was, to add something to 
the term ‘moneys.’ The charge then is in effect 
that defendant did have and receive, etc., 
moneys and other funds, ete. Now is this sufh- 
ciently definite? 


In the case of People vs. Cohen, 8 Cal. 42, 
the Court said: 


“<There is another objection to the indict- 
ment which is fatal. It does not state what was 
the property converted. The language is, 
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“$400,000, moneys, goods and chattels.” How 
can the defendant know what he is charged 
with, or how prepare for his defense? How 
much money, what goods, and what chattels?’ 


“As in the case at bar only money was em- 
bezzled, the indictment should charge the em- 
bezzlement of money only. If money and other 
funds were embezzled, the amount and value of 
the several species of property should be stated. 
The words ‘and funds’ cannot be rejected as 
surplusage, for the amount and value stated 
in the indictment applies to moneys and funds 
jointly, and rejecting either there is no sug- 
gestion in the indictment as to the amount or 
value of the other.” 


The force of this objection becomes all the more 
apparent when we consider the only allegation as to 
how the abstraction was accomplished, viz: “by 
means of a memorandum check.” How could “cred- 
its” or “funds” be obtained or abstracted or con- 
verted by use of a memorandum check’? The indict- 
ment is a skeleton as bare as the statute, and forces 
the defendant to trial with no information sufficient 
to formulate a defense. 


(3-c) If the offense charged in the indict- 
ment is a felony, the indictment is defective be- 
cause the acts constituting the fraud, or from 
which an intent to defraud may be inferred, are 
not stated in it. 


Fraud, being a conclusion of law, or at least a 
mixed conclusion of law and fact, it 1s necessary, in 
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both bills in equity and in indictments, to state the 
particulars of the fraud, showing that an undue or 
unconscionable advantage has been taken of another 
and that the latter has been injured. 


All that is charged in the indictment is that the 
defendant “abstracted and converted to his own use 
and benefit . . . by means of amemorandum check.” 
How the check was procured, by whom signed, from 
whom obtained, how used, what method employed— 
is nowhere alleged. 


In United States vs. Corbett, 162 Fed. 687, an 
indictment for having made false entries in a report 
of a national bank in violation of Section 5209, R.S., 
the Court said: 


“The indictment also charges that the en- 
tries were made with the intent to injure and 
defraud the bank itself; but how this could be 
does not appear. It is barely possible that some 
harm might indirectly have come to the bank 
by the publication of the false report in the 
vicinity of the place where the bank was lo- 
cated, but this possibility is not sufficient to show 
the definite intent shown by the statute. The 
report must have been made with the purpose 
on the part of those signing it to injure and de- 
fraud the bank. The report could not possibly 
change the actual condition of the bank, and a 
false report showing a better condition than in 
fact existed might as readily be a benefit to the 
bank as a detriment. At all events the detri- 
ment would be merely speculative, insufficient 
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to aftord proof of a positive intent to injure and 
defraud the bank.” 


In United States vs. Watkins, 3 Cranch, C. C., 
(U.S.), 441, the Court said: 


“Fraud is an inference of law from certain 
facts. A fraud therefore is not sufficiently set 
forth in an indictment unless all the facts are 
averred which in law constitute the fraud. 
Whether an action be done fraudulently or not 
is a conclusion of law so far as the moral char- 
acter of the act is involved. To aver that the act 
is fraudulently done is therefore, so far as the 
guilt or the innocence of the act is concerned, to 
aver a matter of law and not a matter of fact. 
Anaverment that the act was done with intent to 
commit a fraud is equivalent to an averment 
that the act was done fraudulently. No epithets, 
no averment of fraudulent intent, can supply 
the place of an averment of the fact or facts 
from which the legal conclusion of fraud is to 
be drawn.” 


Such words as fraud, conspiracy with intent to 
defraud, and words of similar import cannot be used 
as predicating criminality of facts which in them- 
selves show no criminality. 

Ambler vs. Choteau, 107 U.S. 586; 

United States vs. Des Moines Co., 142 U.S. 544; 

United States vs. 'no, 56 Fed. 220. 


In United States vs. Hess, 124 U.S. 488, 484, 
the Court said: 
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“The doctrine invoked by the Solicitor Gen- 
eral, that it is sufficient in an indictment upon 
a statute, to set forth the offense in the words 
of the statute, does not meet the difficulty here. 
Undoubtedly the language of the statute may be 
used in the general description of an offense, 
but it must be accompanied with such a state- 
ment of the facts and circumstances ws will 
inform the accused of the specific offense, com- 
ing under the general description, with which 
Mesiswenarged, ..... In United States vs. 
Craikshank, 92 U.S.542 .... the Cou said 
(p. 558): “It is an elementary principle of 
criminal pleading, that where the definition of 
an offense, whether it be at common law or by 
statute, includes generic terms, it is not suffi- 
cient that the indictment shall charge the offense 
in the same generic terms as in the definition; 
but it must state the species; it must descend to 
pommemiors. | Arch. Or. Pr. and Pl. 2... “Mie 
essential requirements, indeed all the particu- 
lars constituting the offense of devising a scheme 
to defraud are wanting. Such particulars are 
matters of substance and not of form, and their 
omission is not aided or cured by the verdict.” 


(3-d) If the offense charged in the indict- 
ment is a felony, the indictment is defective be- 
cause it does not charge that there has been a 
violation of a right of either the bank or any 
depositor. 

The abstraction of money of the depositor as 
charged in the indictment to defendant's own use 
would be lawful if made with the consent of or au- 
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thority from the depositor, but the indictment does 
not allege that the defendant did not have such au- 
thority, or that the depositors did not give such con- 
sent. It merely alleges that the abstraction was 
without the knowledge and consent of the bank. 


(3-e) If the offense charged in the indict- 
ment is a felony, the indictment is defective be- 
cause the charge in the language of the statute 
that the defendant ‘‘unlawfully abstracted and 
converted’”’ certain property is too indefinite and 
uncertain to inform the defendant of the specific 
criminal acts with which he must be charged. 


The mere allegation that the abstraction was 
“by means of a memorandum check” leaves us whol- 
ly uninformed as to the method by which it was ac- 
complished. Whose memorandum check? By whom 
signed? On what deposit drawn and by whom? How 
was the money on credit or fund obtained by a ““mem- 
orandum check?” What “credit” was abstracted 
and by whose check, and how obtained or used? 


That moneys have been “‘unlawfully abstracted 
and converted” is merely the language of the statute 
and is a conclusion of law arising from criminal 
acts. The indictment should allege the specific 
criminal acts, showing how the abstraction and con- 
version were effected, and that the “abstraction and 
conversion” resulted therefrom. 


In United States vs. Smith, 152 Fed. 542, 544, 
the Court said: 
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“The mere conclusion of the pleader that 
the defendant misapplied the credits of the bank 
is not sufficient. The willful misapplication 
must appear from acts alleged to have been done. 
No such acts are charged, unless by recital some- 
what in the language of the statute.” 

In cases of this nature nothing must be left to 
inference or implication. All must be distinctly and 
particularly alleged. 


United States vs. Martindale 146 Fed. 280-284. 


(3-f) The charge in the indictment that th® 
money was abstracted ‘‘by means of a certain 
instrument designated as a memorandum check’’ 
is unintelligible and uncertain and repugnant to 
the other charges in the indictment. 


It is impossible to ‘abstract’? money from a 
bank by means of a check. On_ presentation 
of a check to a bank the money is “ab- 
stracted” by the teller of the bank to whom 
the check is presented, and then “given” by the 
teller to the person presenting the check. In such 
a case, if the check should not have been paid, the 
person presenting it might be guilty of obtaining 
money under false pretenses, but certainly he has 
not “‘abstracted’’ any money from the bank. /f the 
teller “abstracts” the money and unlawfully con- 
verts it to his own use, and places a memorandum 
check in his files, the memorandum check is not the 
means by which the money has been abstracted, but, 
if anything, is merely a means used to conceal the 


44 


fact that an “abstraction” has already been made. 
Therefore the indictment shows on its face that the 
“abstraction” charged could not possibly have been 
committed. 


The indictment is barren of all information as 
to the character of the “‘memorandum check” and 
the means by which it was utilized to accomplish the 
abstraction. 


The description of the memorandum check 
should at least give the names of the parties to it, 
and the date when it was drawn. 


The indictment does not allege: 


(a)' That the memorandum check was drawn 
on the national banking association mentioned in the 
indictment ; 


(b) That the memorandum check was _ not 
signed by the depositor or by the defendant with the 
authority of the depositor ; 


(c) That the memorandum check was not as 
valuable as the money withdrawn by means of it; 


(d) That the memorandum check was pre- 
sented to the bank for payment, or that it was paid 
by the bank; 


(e) That a false credit was secured by the de- 
fendant with the bank by depositing the memoran- 
dum check, or how it was possible for the defendant 
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by means of the check to abstract the moneys of the 
bank; 


(f) That the check was drawn in favor of the 
defendant; or 


(g) That the check was drawn by the defendant. 


(4) The grand jury intended to charge the de- 
fendant only with having committed a misdemeanor, 
and not a felony. 


The indictment charges that the abstraction 
was made “unlawfully” instead of ‘“‘feloniously.” 
This clearly shows that the grand jury intended to 
charge a misdemeanor, because the proper adjective 
to use with reference to acts which are a misdemean- 
or is “unlawfully,” but with reference to acts con- 
stituting a felony the word “feloniously’’ must be 
used. 


Therefore if the defendant be regarded as hav- 
ing been convicted of a felony, he was convicted of 
an offense of which the grand jury did not intend to 
indict him. There is only a difference in degree be- 
tween the case at bar and an instance where a grand 
jury, intending to indict a man for a disturbance of 
the peace, finds an indictment on which the man is 
convicted of murder. 


In Halsbury’s “The Laws of England,” vol. 9, 
p. 841, it is said: 
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“Every indictment for a felony must aver that 
the alleged act or acts was or were done feloniously, 
and if the word ‘feloniously’ is omitted in the indict- 
ment the indictment, it seems, is bad (citing cases), 
and every indictment for a misdemeanor must aver 
that the alleged act or acts was or were done ‘un- 
lawfully.’ An indictment for a misdemeanor which 
contains the word ‘feloniously’ is, it seems, bad.” 


In United States vs. Greve, 65 Fed. 488, 489, an 
indictment for a violation of Section 5209, R. S., the 
Court said: 


“Embezzlement, in its technical sense, and 
with respect to such punishment as the statute 
under consideration (Section 5209, R. 8.) pre- 
scribes, most usually means a felonious appro- 
priation by a servant of his master’s property 
while it is in his keeping; and ‘feloniously’ 
means with a deliberate intent to do a wrongful 
act. Itis true, the indictment here charges that 
the embezzlement was done with ‘the intent 
then and there to injure,’ etc., but this does not 
express precisely the same meaning as ‘felon- 
iously,’ because in the latter the element of de- 
liberation is embraced. There would be no 
tautology in using both expressions.” 


(5) The indictment is defective because it 
does not state that the abstraction was made 
‘without the knowledge and consent of the 
board of directors of the First National Bank of 
Roseburg.’’ 
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The charge contained in each count of the in- 
dictment that the abstraction and conversion were 
“without the knowledge and consent of said national 
banking association” is indefinite, uncertain, and 
unintelligible. 


In United States vs. Martindale, 146 Fed. 280, 
283, 284, an indictment of the president of a national 
bank for a violation of the provisions of Section 
5209, R. 8., the Court said: 


“Be this as it may, there is a fatal objection 
to this count in that it does not allege that the 
transaction in question out of which the draft 
was issued, was without the knowledge and ap- 
proval of the board of directors, or the discount 
committee of the bank. The allegation of the 
indictment is that it was a misapplication ‘of 
the moneys, funds, and credits of said associa- 
tion, without the knowledge and consent there- 
of.’ . ... It has been the understanding of the 
law of pleading in such indictments ever since 
the ruling of the Supreme Court in United States 
vs. Britton, 108 U. S. 193-197, that it must be 
alleged that the note, placed in the bank as the 
basis of the fund drawn out by the check or 
draft should have been discounted or received 
without the knowledge or approval of the board 
of directors or governing discount committee. 
In United States vs. Britton, 108 U.S. 1938-197, 
the Court said: ‘This count does not charge 
that the note of the defendant was discounted 
at his instance, without the authority of the 
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“The pleader in this case recognized the ob- 
ligation, in drawing the indictment, to charge 
that the transaction had ‘passed muster’ with- 
out the proper authority, and he therefore al- 
leged that it was done without the knowledge of 
the association. The term ‘association’ is gen- 
eric. It may comprehend the whole body of men, 
like the stockholders, who unite in forming the 
body politic of a banking institution; in which 
sense the allegation of the indictment might be 
true when the board of directors or the govern- 
ing committee had not passed upon the trans- 
action. As it is recognized usage and fact that 
the daily discounts and transactions of this 
character in a national bank are conducted by 
and through discount committees, the windict- 
ment, as applied to the instance of this count, 
should negative the knowledge and approval of 
the recognized body for passing on such trans- 
actions. In criminal proceedings the rule strict- 
issim juris obtains. Nothing can be left to rn- 
[eTenceor Tn pyCcanonas.. a. This proposition 
evidently was present to the mind of Judge Taft 
in his charge in United States vs. Youtsey, 91 
Fed. 868, 869.” 


In United States vs. Youtsey, 91 Fed. 864, 870, 
Circuit Judge Taft, charging the jury in a case in 
which the defendant had been indicted for a violation 
of Section 5209, R. 8., said: 


“The principle on which rests the require- 
ment that the Government shall show that there 
was no consent by the board of directors to the 
defendant’s acts before conviction is that one 
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cannot steal what is given him, and cannot em- 
bezzle that which his principal consents that he 


may take. The question here really is, did the 
bank consent, by its governing board or its ex- 
change committee, to the acts of Youtsey which 
are charged to be criminal, before they were 
done, or at the time? If so, then he cannot be 
held on these charges.”’ 


(6) The indictment does not allege in manner 
sufficient in law: 


(a) That The First National Bank of Rose- 
burg was a national banking association organized 
under the laws of the United States; 


(b) That the bank was doing business at 
the City of Roseburg, Oregon, at the time of the of- 
fense charged; or 


(c) That the bank was situated in the Dis- 
trict over which the Court had jurisdiction. 


The language of the indictment, “theretofore 
duly organized and established and then and there 
existing and doing business at the City of Roseburg, 
in the County of Douglas, within the State and Dis- 
trict aforesaid, under the laws of the United States,” 
is a mere recital and not an allegation of fact. It is 
one of the most ancient and well-settled principles of 
pleading that an indictment must state positively and 
affirmatively, and not by way of a mere participial 
phrase or recital or by implication, all the essential 


a0 


elements necessary to constitute the offense charged. 
2 Hawk., P.C., ¢ 25, s. 60; R. vs. Whitehead, 1 Salk. 
371; fh. vs. Cowhurst, 2 Ld. Raym. 368; R. vs. God- 
GOTd. 3 Olea, 1 


In United States vs. Hess, 124 U. S. 483, 484, 
the Court said: 


“The statute upon which the indictment is 
founded only describes the general nature of the 
offense prohibited ; and the indictment in repeat- 
ing its language, without averments disclosing 
the particulars of the alleged offense, states no 
matters upon which issue could be joined for 
submission to a jury. The general, and with 
very few exceptions of which the present is not 
one, the universal rule on this subject, is, that 
all the material facts and circumstances em- 
braced in the definition of the offense must be 
stated or the indictment will be defective. No 
essential element of the crime can be omitted 
without destroying the whole pleading. The 
omission cannot be supplied by intendment or 
implication, and the charge must be made di- 
rectly and not inferentially, or by way of re- 
cital.”’ 


In Axtell vs. State, 173 Ind. 711, an indictment 
for embezzlement of funds of a building and loan 
association under an Indiana statute, the Court said: 


“The first count, omitting formal parts, is 
as follows: ‘That Harry A. Axtell, late of said 
county, on September 14, 1907, at said county 
and State aforesaid, being then and there an 
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officer, agent and employee of the real estate, 
building and loan fund association of Blooming- 
ton, Indiana, which said veal estate, building 
and loan association was then and there an as- 
sociation theretofore organized under the laws 
of the State of Indiana, which said association 
was then and there carrying on the business of 
receiving on deposit moneys and loaning the 
same, and receiving moneys in payment of said 
loans at the city of Bloomington in said county 
and State, said Harry A. Axtell, then and there 
had access to, control and possession of a cer- 
tain sum of money, to-wit, the sum of $700, of 
the value of $700; said Harry A. Axtell then and 
there had access to, control and possession of 
said sum of money by virtue of and because of 
his then and there being an officer, agent, and 
employee of said real estate, building and loan 
fund association as aforesaid to the possession 
and ownership of which said real estate, build- 
ing and loan fund association was then and 
there lawfully entitled, and said Harry A. Ax- 
tell did then and there unlawfully, feloniously, 
willfully and fraudulently take, purloin, secrete. 
and appropriate to his own use said sum of 
money aforesaid, contrary, é¢tc.... . 


“Appellant insists that this count fails to 
charge a public offense, for two reasons: (1) be- 
cause it contains no direct averment of a con- 
fidential relation between appellant and the loan 
association, and (2) because it contains no 
averment that appellant, at the time of the al- 
leged wrongful act, was entrusted by the loan 
association with the money he is alleged to have 


52 


embezzled. The consideration of these points 
naturally blends, and they will, therefore, be 
considered together. 


“To start with, it should be borne in mind 
that the basic difference between the crime of 
larceny and that of embezzlement is that the 
former is predicated upon the wrongful taking 
of property with intent upon its conversion, and 
the latter upon a wrongful conversion of proper- 
ty rightfully in possession. The former may 
take place among strangers, while the latter can 
only be consummated in cases where, by virtue 
of a special confidential relation, the defendant 
has been entrusted with access and possession. 
Larceny and embezzlement chiefly differ in the 
manner of obtaining possession, and to enable 
the court to distinguish the particular offense 
proved, and to test the legal sufficiency of the 
charge, as well as to avoid a subsequent convic- 
tion for the same offense, it is highly essential 
that whatever circumstances or facts are neces- 
sary to constitute the offense imputed must be 
averred positively and unequivocally. Such has 
always been the law with respect to indictments 
generally. 1 Chitty, Crim. Law, 231; Starkie, 
Crim. Pl. 73; Bishop, Crim. Proc. (4th ed.) Sec. 
554, (citing several cases.) 


‘““A crime must be expressed positively and 
not with a ‘that whereas’ or by way of recital. 
Matter of inducement may be stated by way of 
recital, but the charge must be alleged in express 
and positive language. 1 Chitty, Crim. Law, 
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231. The certainty required in an indictment, 
in addition to a definition of the crime, is a clear 
and positive statement of the offense. A charge 
cannot be preferred by way of recital. A mater- 
ial fact stated only by way of recital is fatal on 
motion to quash. Dillon vs. State, supra. 


“Again, referring to the same subject, we 
said in the case of Terre Haute Brewing Co., vs. 
State, supra, that, ‘the facts constituting an of- 
fense must be affirmatively averred, and not in- 
troduced by way of recital.’ 


“It was held in McLoughlin vs. State 
(1873), 45 Ind. 338, that even the legislatwre 
cannot dispense with the necessity of setting out 
the facts constituting a crime. ..... 


“In the light of the foregoing principles, 
we direct attention to the averments of fact con- 
tained in the first count of the indictment. It 
contains no allegation whatever that appellant, 
at the time of the alleged conversion, was an of- 
ficer, agent, or employee of the loan association. 


“The clause ‘being then and there an officer, 
agent and employee’ of the building and loan as- 
sociation is but a recital, and is not equivalent to 
a direct and positive averment of the fact. The 
participial phrase merely states a condition, and 
not a fact, and at best leaves in the mind of the 
court an element of doubt, whether the relation- 
ship recited as existing between appellant and 
the prosecuting witness was such as to make 
appellant’s access to and possession of the money 
within the scope of duties he was employed to 
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perform, or whether such official agency or em- 
ployment merely afforded appellant an oppor- 
tunity to take it, as might reasonably arise were 
he but a director, a clerk, or janitor of the as- 
sociation. 


“If the charge had been in substance that 
appellant was then and there an officer, agent 
and employee of said association, and by virtue 
of his said office and employment he then and 
there had access to, control and possession of 
$700 in money, to the possession of which money 
said association was then and there entitled, 
and said appellant while then and there in said 
office and employment, and in possession and 
control of said money by virtue thereof, did then 
and there feloniously, etc., our question would 
have been of a very different character. .... 


“Tt will be noted that the (other) allegation 
is that appellant had possession by virtue of his 
being an officer, agent and employee. Can any 
court determine from this averment, with rea- 
sonable certainty, whether the pleader meant to 
charge, merely, that by virtue and because of 
his being an officer, etc., the way to the money 
was open to him? Or that the duties of the apel- 
lant’s position embraced the access and posses- 
sion? Or, in other words, can a court determine 
from the averments whether the crime imputed 
is embezzlement or larceny within the rule pre- 
scribed in Vinnedge vs. State, supra? The ex- 
pression employed is an apt illustration of the 
vice of pleading by recital and indirection in 
cases like this. 
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“The first count of the indictment is clearly 
insufficient. Like infirmities exist in each of the 


other three counts, and for like reasons each is 
bad.” 


(7) The charge that the money was abstracted 
and converted “‘to his, the said Thomas R. Sheridan’s 
own use, benefit and advantage, AND to the use, 
benefit and advantage of one B. C. Agee,” is ambigu- 
ous, uncertain, and unintelligible, because it does not 
allege what part, if any, of the money was converted 
to the defendant’s use, and what part, if any, to the 
use of Agee. 


This objection carries its own argument. The 
defendant has a right to be advised, by indictment, 
of the contention of the government. 


(8) The indictment is bad because it charges 
two separate and distinct offenses in each of counts 
Nos. 1 and 4. 


Each of those counts charges that the defendant 
did “willfully and unlawfully abstract and convert 
AND cause to be abstracted and converted,” the 
money described. The first offense charged is unlaw- 
ful abstraction and conversion; the second offense ts 
willful misapplication, that is, “did cause to be ab- 
stracted and converted.” The defendant is entitled 
to know whether he is charged with having personal- 
ly abstracted and converted the money, or whether 
he is charged with having induced or ‘“‘caused™ some 
other person to abstract and convert the money, 
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which latter offense is peculiarly the one intended to 
be denounced by Congress by the use of the term 
willful misapplication.” 


Furthermore, even assuming for purposes of 
argument, that two distinct offenses may be joined in 
one count of an indictment, each offense would have 
to be fully set forth; but the offense of willful misap- 
plication is not fully described in this indictment be- 
cause it does not particularly allege the means by 
which the willful misapplication was made, which 
means have been repeatedly held by the United States 
Supreme Court to be an essential element of that 
offense, (Evans vs. United States, 153 U.S. 584). 


(9) The phrase in the indictment “with the in- 
tent to injure and defraud the said national banking 
association AND said depositor and creditor therein” 
is ambiguous, unintelligible and uncertain, and re- 
pugnant to the other material allegations of the in- 
dictment. 


From the description of the ownership of the 
property charged to have been abstracted, it is clear 
that if there were an intent to defraud it must neces- 
sarily have been an intent to defraud the depositor 
whose property is alleged to have been abstracted. 
Or if the property be regarded as property of the 
bank, if there were an intent to defraud it must have 
been an intent to defraud the bank. There could not 
have been, under any construction, an intent to de- 
fraud both the bank and the depositor. 


at 
(10) If the property described in the first and 
fourth counts of the indictment be regarded as the 
property of the depositors named therein, then the 
indictment is defective, because it does not allege 


that the property was abstracted “without the know]- 
edge and consent of said depositors.” 


The indictment merely alleges that the abstrac- 
tion was made ‘‘without the knowledge and consent 
of said national banking association.” 


It is elementary that to constitute an “unlawful 
taking” it must be proved as an essential element that 
the defendant took the property out of the possession 
of the owner without his consent, and that fact must 
be charged in the indictment. 


(11) The indictment does not describe any prop- 
erty which is of such a nature that it can be “un- 
lawfully abstracted and converted,” within Section 
a9, RS. 


(a) If the money was the property of the 
depositor, then the abstraction of it was not within 
the prohibition of Section 5209, R. S. (See Pont 
No. 1, supra.) 


(b) If the money was the property of the 
bank, then there is no description whatever of the 
money charged to have been abstracted, the only pro- 
perty described being a mere debt—a chose in action 
—of the bank to the depositor, which Is incapable of 


“abstraction.” 
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(12) The indictment charges, not “unlawful 
abstraction and conversion,” but that money was ob- 
tained by the defendant under false pretenses, which 
is not an offense against the United States. 


(a) The indictment charges that the ab- 
straction was “by means of a certain instrument des- 
ignated as a memorandum check.” When a check 
or order is presented to a bank for payment, the bank 
gives the title and possession of the amount of money 
named in it to the person presenting it. Therefore 
the person presenting the check does not “abstract” 
or “‘take” the money. It is voluntarily given to him. 
The defendant, therefore is charged, not with “ab- 
stracting,’’ but with using means to induce the bank 
to “give”? the money to him. Consequently, the 
charge that the money was obtained by means of a 
“memorandum check” shows conclusively that it was 
not “abstracted.” 


(b) The indictment charges that the money 
was abstracted “with intent to defraud.” In fraud 
a person is induced to voluntarily part with the title 
and possession of his property; the property 1s not 
“abstracted” from him. Therefore, since, according 
to the indictment, the defendant intended, not to “‘ab- 
stract’”’ the money, but to induce the owner to volun- 
tarily give it to him, the defendant did not have the 
intent necessary to constitute an “abstraction.”’ 


(13) The indictment does not charge that the 
bank or the depositor has suffered any injury, be- 
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cause it does not charge that the memorandum check 
was not as valuable as the money charged to have 
been abstracted by means of it. If the memorandum 
check was not drawn on the account of the depositor 
named in the indictment, it was a negotiable instru- 
ment which might be of as great value as the money 
abstracted by means of it. Therefore the indictment 
is bad because it does not charge that the check was 
of no value or not of equal value. 


There can be. no crime unless an injury has been 
suffered, and therefore an indictment should charge 
positively and clearly the facts showing the injury. 


ARGUMENT 


The Evidence Does Not Support, and is at 
Variance With the Charges in the First 
and Fourth Counts of the Indictment. 


I. The evidence shows that the relation of 
the bank to the depositors was that of debtor and 
creditors, and that the bank did not hold any 
money ‘‘for the sole use and benefit’’ of any 
depositor. 


The Court below charged the jury as follows: 


“But if you are satisfied beyond a reason- 
able doubt that he (the defendant) had no au- 
thority from the depositor to withdraw the 
funds, and if you further find that he had no 
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reasonable cause to believe and did not in good 
faith believe that he had such authority, then his 
abstraction of the funds was wrongful, and the 
crime is complete if you find that the abstraction 
was made with the intent to injure or defraud 
either the banking association or the depositor. 
Gili p. 234)\. ee 


“It is presumed that every person intends 
the natural and ordinary consequences of his 
own acts. Applying this rule to the case at bar, 
if you should find from the evidence beyond a 
reasonable doubt that the defendant without au- 
thority took from the accounts of his depositors 
named in the indictment, without previous au- 
thorization from them, their money and convert- 
ed the same to his own use and benefit, and there- 
by placed the same beyond the control of said de- 
positors, you would be justified then in pre- 
suming that he did these acts with intent to in- 
jure and defraud said depositors.” (Tr., p. 287. ) 


The defendant requested the Court to charge the 
jury as follows: 


“T also particularly except to the Court’s 
refusal to instruct the jury in accordance with 
defendant’s requested instruction No. 5, that an 
officer of a National Bank who has full charge 
of making loans on behalf of the bank, has a 
right to lend any portion or all of the money 
deposited in the bank by depositors on general 
checking accounts without first obtaining per- 
mission from the depositor or depositors to do 
so.” (Tr., p. 248; also see Assignment of Error 
No. XXVIIL, lr pe 2672) 
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In Marine Bank vs. Fulton, 2 Wall. 252, 256, 
Mr. Justice Miller, delivering the opinion of the 
United States Supreme Court, said: 


“All deposits made with bankers may be 
divided into two classes, namely, those in which 
the bank becomes bailee of the depositor, the 
title to the thing deposited remaining with the 
latter; and that other kind of deposit of money 
peculiar to banking business, in which the de- 
positor, for his own convenience, parts with the 
title to his money, and loans it to the banker; 
and the latter, in consideration of the loan 
of the money and the right to use it for his own 
profit, agrees to refund the same amount, or any 
part thereof, on demand... . . It would be a 
waste of argument to prove that this was a 
debtor and creditor relation.” 


See also: 
First Nat. Bank vs. Lanier, 11 Wall. 369, 375; 
Thompson vs. Riggs, 5 Wall. 663, 678; 
prervormus. U.S:, 196 U.S. 883; 
mencw us. U. S., 1760 U.S. 187; 


Leather Mfgrs. Nat. Bk. v. Merchants Nat. 
ome, 128 U.S. 26, 3h; 


Planter’s Bank vs. Union Bank, 16 Wall. 488, 
Manhattan Co. vs. Black, 148 U.S. 412; 
County Bank vs. Massey, 192 U.S. 138, 140. 


In United States vs. Youtsey, 91 Fed. 864, Cir- 
cuit Judge Taft, in charging the jury, said: 


Se. 
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“You are all doubtless sufficiently familiar 
with the business of banking to know that it 
consists chiefly of receiving money on deposit, 
subject to check, and of lending out at interest, 
not only the money paid in as capital by its 
stockholders, but also a large part of the 
amounts received from its depositors, retaining 
on hand enough to meet the checks which the de- 
positors are likely to present in the ordinary 
course of business. The amount required to be 
retained on hand for this purpose by national 
banks 1s called a ‘reserve.’ .. .. Another rule 
laid down in the banking act is that the total in- 
debtedness of any person or firm to national 
banks shall not exceed one-tenth of the capital 
stock of the bank. . . . As already stated, vio- 
lations of these rules are not punished as crimes, 
but it is left to the Comptroller to enforce them 
by an exercise of the supervisory power en- 
trusted to him by law.”’ 


In Michie on Banks and Banking, Vol. 2, p. 888, 
JL Tah 1S) Semel 


“Ordinarily the relation between a bank 
and its depositor is that of debtor and creditor, 
and not that of agent and principal, bailor and 
bailee, or trustee and cestui que trust, unless the 
moneys deposited are public funds or funds held 
by the depositor in a fiduciary capacity, know- 
ingly accepted by the bank. This is equally 
true of private banks, deposits in savings banks, 
and deposits arising from collections made for 
a correspondent bank.” (Citing a great number 
of cases. ) 
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‘Where a party confides a sum of money to 
another, who is to return to him, upon demand, 
a like sum, and not the identical money, the 
transaction is a simple deposit. If any other 
terms or conditions enter into the contract, it 
does not assume the character of a deposit. If 
the sum cannot be withdrawn, at the pleasure 
of the creditor, but is to remain for a certain 
period in the hands of the debtor, it becomes a 
gratuitous loan. If it is to be repaid with in- 
terest it becomes a loan upon interest.”’ (p. 887.) 


Inburton vs. United States, 196 U.S. 25a, Gey 
the Court said: 


“The defendant had an account with the 
bank, took each check when it arrived, went to 
the bank, indorsed the check, which was payable 
to his order, and the bank took the check, placed 
the amount thereof to the credit of the defend- 
ant’s account, and nothing further was said in 
regard to the matter. In other words, it was the 
ordinary case of the transfer or sale of the check 
by the defendant and the purchase of it by the 
bank, and upon its delivery to the bank, under 
the circumstances stated, the title to the check 
passed to the bank for it became the owner 
thereof. It was in no sense the agent of the de- 
fendant for the purpose of collecting the amount 
of the check from the trust company upon whieh 
it was drawn. From the time of the delivery of 
the check by the defendant to the bank it became 
the owner of the check; it could have torn it up 
or thrown it into the fire or made any other use 
or disposition of it which it chose, and no right 
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of defendant would have been infringed. The 
testimony of Mr. Brice, the cashier of the Riggs 
National Bank, as to the custom of the bank 
when a check was paid, of charging it up 
against the depositor’s account, did not in the 
least vary the legal effect of the transaction; 
it was simply a method pursued by the bank of 
exacting payment from the indorser of the check, 
and nothing more.” 


The evidence shows very clearly that the United 
States Attorney and all the depositors who testified 
on behalf of the Government, as well as the Court it- 
self, made the grievous mistake of assuming that the 
general checking accounts of the depositors consisted 
of specific moneys “held by said National Banking 
Association as a deposit for the sole use and benefit 
of one David Hull, (and the other depositors men- 
tioned), a depositor and creditor of said The First 
National Bank of Roseburg,” (Indictment, Tr., p. 7,) 
—instead of mere debts—chosen in action—of the 
bank to the depositors—and consequently that the 
bank or its agents would have to obtain specific au- 
thority from the depositors in order to lend the money 
deposited by them to third persons and thus have 
the money earn interest for the benefit of the bank. 
As virtually the only profit or income which men 
who organize and conduct a national bank derive 
from the bank is the interest which it receives for 
itself on loans which it has made of money that has 
been deposited with it, without first asking permis- 
sion of the depositors or making them parties to the 
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loans, it is almost inconceivable that such a mistake 
could have been made. It is elementary that when 
a person deposits money with a national bank on a 
general checking account he by that acti gives the 
bank the full legal title to the money and full au- 
thority to lend the money which he has deposited to 
whomsoever it pleases, or invest it in any manner 
it pleases for its own benefit. The depositor in such 
a case looks solely to the credit of the bank for the 
payment of its debt to him on demand, that is, upon 
his drawing a check or order on it. If the depositor 
wishes to obtain interest on the amount of money 
he has deposited, he must have his general checking 
account—that is, his loan to the bank payable on 
demand—cancelled, and a “time” deposit created 
or a so-called certificate of deposit issued in his fa- 
vor—that is, make his loan to the bank payable only 
at the expiration of a specified period. 


Viewing the rights of the depositors in this case 
as, not rights to specific moneys which they have de- 
posited in the bank, but as mere choses in action 
against the bank, which is the demonstrably cor- 
rect view, the facts shown by the evidence divide 
themselves into two groups, neither of which Is In 
any way connected with or related to the other. and 
neither one nor both of the groups states or consti- 
tutes the offense against the United States charged 
in the indictment, or any offense against the United 
States. 
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The first group of facts is as follows: 


(1) The president of a national bank at- 
tempted to change a debt of the bank from a debt pay- 
able on demand into a debt payable at the expiration 
of a specified period; that is, he attempted to change 
a depositor’s general checking account into a “time” 
deposit. The only acts constituting the attempt were: 


(a) The making of an entry on the books of 
the bank that the debt due from the bank to the cred- 
itor was not payable on demand. Debts of the bank 
payable on demand are entered in the books of the 
bank as general checking accounts. Therefore, in 
order to cancel the creditor’s general checking ac- 
count, a memorandum check or charge slip was 
drawn against the account. 


(b) The making of an entry on the books of 
the bank that the debt due from the bank to the 
creditor was payable at the expiration of a speci- 
fied period. Debts of the bank payable at the ex- 
piration of a specified period were usually required 
to earry interest in favor of the creditor, and were 
ordinarily evidenced by a certificate of deposit or 
other form of promissory note signed by the bank 
and payable to the creditor or depositor. Therefore 
a promissory note was executed by the president in 
favor of the depositor. 


The creditor did not consent to the change, and 
therefore the attempt to change the time of payment 
of the debt was ineffectual. 
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(As the defendant was the managing agent of 
the bank, his personal note—that is, signed with his 
initials—was the note of the bank, and that he him- 
self, as well as the depositors, so regarded it, is shown 
by the fact that, as testified by the depositors, he 
executed his personal notes in those instances where 
it clearly appears from the circumstances that he 
could not possibly have been personally interested, 
and in which the bank unquestionably received all 
the interest not paid to the depositors. ) 


The second eroup of facts is as follows: 


(2) A national bank through its board of 
directors appointed its president as its managing 
agent. The president was entrusted with possession 
of the money of the bank for the purpose of lending 
it, at the president’s discretion, to third persons, 
and he was also given possession of the bank build- 
ing in which the money was situated. The president, 
through servants appointed by him, kept a book in 
the bank building in which he kept a record of his 
transactions with third persons on behalf of the bank. 
and also of the current financial transactions be- 
tween himself and the bank, there being a daily in- 
terchange of debits and credits on the books between 
himself and the bank. The president entered a credit 
of a certain amount in his own favor in that part of 
the book in which a record was kept of the transac- 
tions between himself and the bank. He also entered 
a credit of a certain amount in favor of a third per- 
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son in whose business he was interested. No money 
or other property was removed from the bank build- 
ing either by himself or anyone because of such credit 
entry having been made, or at all, nor were any 
checks drawn against such credit entries, nor had 
the bank become obligated in any way or to any ex- 


tent as a result of such credit entries having been 
made. 


Regarding the first group of facts above-men- 
tioned: It should be borne in mind that the evidence 
shows clearly that when the depositors asked the 
bank to pay them interest on the amounts of their 
deposits, its president told them that it would if they 
would change their deposits—their call loans to the 
bank—into time loans, the bank would pay them a 
part of the interest received by it from lending their 
money. In other words, rather than have. the de- 
positors withdraw the money from the bank so that 
the bank would not receive any interest on it, the 
bank would give the depositors a part of the interest 
if they would permit it to remain in the bank. H«a- 
actly the same transaction occurs several times daily 
in every National Bank in the United States in is- 
suing the ordinary “certificate of deposit.” A de- 
positor in any National Bank who does not intend 
to check out before some distant day the amount 
of money that he has deposited, ordinarily calls at 
the bank and has issued to him a “certificate of de- 
posit’’—which is, in effect, a promissory note of the 
bank payable at a certain rate of interest in thirty 
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days or at some other definite time—which prevents 
the depositor from withdrawing the amount of money 
he has deposited with the bank before the date fixed. 
In other words, in consideration of the relinquish- 
ment by the depositor of his right to withdraw at 
any time the amount of money that he has deposited, 
and his promise to not withdraw it before a distant 
future day, the bank agrees to pay to the depositor 
a part of the interest which it receives from lending 
his money, because under those circumstances it will 
not be required to retain cash in the bank as a re- 
serve to cover the possibility of an immediate with- 
drawal by the depositor of his money without prior 
notice to the bank. 


The only differences between the “certificates 
of deposit” issued by all national banks in our large 
cities and the promissory notes executed by defend- 
ant to the depositors who testified in this case, and 
placed under the proper index file in the vault of the 
bank are: 


1. (a) Because of the vast number of loans 
made by the national banks in the large cities, a cer- 
tificate of deposit issued by them is for an arbitrarily 
fixed period—such as thirty days—and its period 
does not correspond with the period of the loan which 
is made to a third person of the amount of money 
thus lent to the bank for a definite period by the 
person to whom the certificate of deposit is issued, 
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(b) Because of the comparatively small num- 
ber of loans made by the bank of which the defend- 
ant was president, it was very easy to make the 
promissory note of the bank to the depositor pay- 
able at the same time that the loan made by the bank 
to the third person would mature, and thus the bank 
would be enabled, if the depositor should wish to then 
withdraw the amount of money due him, to pay the 
depositor the money which it would have just re- 
ceived from the third person, without in any way 
affecting the cash reserve in the bank; and 


2. (a) The “certificates of deposit” issued by 
the large national banks are delivered by the bank to 
the person in whose favor they have been issued; 


(b) Because of the intimate personal relations 
between the defendant and the depositors who have 
testified in this case, and his unquestioned financial 
standing and personal character, together with the 
fact that the number of loans made by the bank was 
comparatively small, the defendant’s promissory 
notes on behalf of the bank to the depositors were 
not requested by the depositors to be delivered to 
them, but were put in the securities file of the bank 
under the proper index letter for the depositor’s 
name. 


The defendant was clearly acting for the best 
interests of the bank, and was exercising good bank- 
ing policy, in converting the account of Mrs. Verrell 
from a demand deposit into a time deposit and thus 
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enabling her to receive interest on the amount of 
money deposited, because she had intimated to the 
defendant that she might withdraw the money from 
the bank for the purpose of making an investment, 
and if that were done the bank would lose the privi- 
lege of using her money. By changing the form of 
her account and paying her interest the defendant 
caused any pecuniary motive she would have in seek- 
ing an early investment outside the bank to cease 
to exist. 


JU. 


The evidence demonstrates that no money was 
ever abstracted “by means of a certain instrument 
designated as a memorandum check.” 


There is no evidence whatever that when the 
memorandum checks were received by the bank, or 
at the time when the memorandum checks were 
charged against the depositors’ accounts, or at any 
time, any moneys, funds or credits were taken or 
abstracted or removed from the bank in any way 
by means of such memorandum checks. 


The evidence shows conclusively that (Tr., p. 
66) on March 4, 1911, a deposit slip—not a memoran- 
dum check—was filed by means of which a credit of 
$230 was given to B. C. Agee, and that (Tr., p. 66) 
on March 7th, three days afterwards, the memoran- 
dum check was received by the bank and charged 
against the depositor’s account. Therefore the credit 
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could not possibly have been caused or obtained by 
means of the memorandum check. 


INGE 


The evidence does not show the corpus delicto, 
that is, that any moneys, funds or credits have been 
abstracted or converted. 


The situation shown by the evidence is as fol- 
lows (assuming for purposes of argument that the 
defendant was not the managing agent of the bank) : 


A certain person keeps a book in which he has 
entered the names of his creditors and the amount 
due each of them. Another person, without the 
knowledge of the owner of the book, causes one of 
the latter’s servants to increase the amount shown 
by the book to be due a certain creditor. Nothing 
further is done. Quaere: Has any money or other 
property been ‘“‘taken” or “abstracted” from the 
owner of the book? 


(a) The evidence regarding the first count of 
the indictment is that the defendant by means of a 
deposit slip caused a credit of a certain amount to 
be entered in one of the books of the bank to the credit 
of B. C. Agee. 


The evidence regarding the fourth count is that 
a credit was entered in defendant’s account. It is 
not shown that the defendant entered the credit or 
caused it to be entered. The evidence is merely that 
it “was” entered. 
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There is no evidence that any check was ever 
drawn against either of those credits, or that any 
money, fund or credit was ever abstracted or ob- 
tained in any way by defendant or Agee or anyone 
else because of or through such credit or credits hav- 
ing been given. There is no evidence that any money, 
fund or credit has ever left the possession or con- 
trol of the bank, either because of such credits or 
otherwise. There is no evidence that at any time the 
bank has been “‘short”’ in its moneys, funds or credits 
on hand, or that it has become obligated in any way 
because of those credits. 


In United States vs. Martindale, 146 Fed. 280, 
285, the Court said: 


“This count (the fourth) charges misap- 
plication of the funds of the bank, growing out 
of a draft drawn by the Excelsior Water Mill 
Company for $5,000 on the defendant, in favor 
of the Burlington National Bank, with the al- 
legation that said draft was paid out of the 
moneys, funds and credits of said Emporia 
Bank to the Burlington Bank by the defendant 
and said Davis by making and causing to be 
made a deposit slip in the words and figures as 
follows: ‘First National Bank of Emporia, 
Kansas. Deposited for account of Burlington 
Nat. 7-17-97. $5,000. W. Martindale.’ who 
made and caused to be made by one 
whose name is to the grand jury unknown, a 
elerk in said bank, in a book used by said assoei- 
ation, and designated as the cashbook, a certain 
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entry to the credit of the Burlington National 
Bank: ‘July 17, 1897. Burlington Nat. Mar- 
tindale, $5,000.’ That afterwards said Burling- 
ton National Bank drew from the funds of said 
First National Bank the sum of $5,000, so 
placed to its credit as aforesaid; the defendant 
and said Davis knowing that said Excelsior 
Water Mill Company and the defendant had no 
moneys, funds or credits in said First National 
Bank to pay said draft, and that said associa- 
tion received no consideration for the same, and 
that the same was without its knowledge and 
consent, the defendant and said Davis then and 
there fraudulently devising that the said Bur- 
lington National Bank, the Excelsior Water Mill 
Company, and the defendant should obtain pos- 
session of said $5,000 for the use and benefit 
of said Excelsior Water Mill Company and the 
defendant. 


“This count is subject to the objection des- 
ignated respecting the first count, that the trans- 
action is not alleged to have been without the 
knowledge or approval of the board of directors 
or governing committee. 


“Tt is furthermore apparent from a careful 
reading of this count that it proceeds upon the 
theory that the misapplication was in entering 
a credit to the Burlington National Bank of the 
sum of $5,000, the same as if it had been de- 
posited by the defendant in cash. The entry 
was not a misapplication of the funds, but the 
wrong would consist in withdrawing the money 
from the bank. The only allegation of the in- 
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dictment in this respect is, ‘that afterwards said 
Burlington National Bank drew from the funds 
of said First National Bank the sum of $5,000 
so placed to its credit. There is no allegation 
as to when this was done, or that there was any 
wrong or fraud in withdrawing the money; nor 
is there any negation that any additional con- 
sideration may have been given by the Burling- 
ton Bank at that time. Neither is there any 
allegation of any loss of this money to the bank. 
The only statement is that at some time after 
July 17, 1897, the Burlington Bank drew the 
sum of $5,000. Whether or not this was ever 
lost or paid, or sufficient security therefor given, 
is nowhere alleged. As shown in the previous 
discussion, it is essential to show a loss. As said 
in Britton’s case, supra, the discount may have 
turned out to be a benefit to the association, for 
there is no averment that the note was not paid 
at maturity, or that the association suffered any 
loss by reason of this discount. As heretofore 
stated, as held in the Dow case, a mere entry 
in the books of the association did not consti- 
tute a misapplication, but as the crime was com- 
mitted and consummated only when the money 
was drawn from the bank, it must follow that 
the indictments must show that the money got 
out of the bank in some way... .. . This count 
(the seventh) charges a misapplication in that 
there was deposited to the defendant's credit on 
April 1, 1898, the sum of $5,000. It is quite 
evident from reading the specifications of this 
count that it was in the mind of the pleader only 
to charge the completion of the misapplication 
by the fact of entry in the books of the bank, and 
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not in the withdrawing of the funds. There is 
no showing when or under what circumstances 
the money was drawn from the bank, nor is 
there any loss directly alleged to have occurred. 
The count is also subject to the objection dis- 
cussed in respect of the first count of the indict- 
ment for a failure to allege that the transaction 
was without the knowledge or approval of the 
board of directors or discount committee. ... . 


“The count (the eighth) proceeds evidently 
upon the theory that the misapplication consists 
in the entry in the account, and not in drawing 
out the money of the bank. Neither does it show 
how, when, nor the circumstances under which 
the money was drawn from the bank, nor does 
it appear that the money was lost to the bank.” 


In Dow vs. Umted States, 82 Fed. 904, 906, 
(Ce CA oe) une Coumensancte 


“The jury were instructed that the fact that 
Miller received credit in his account on the books 
of the bank for checks drawn on that bank or 
on other banks constituted a flagrant misappli- 
cation of the funds of the Commercial National 
Bank, within the meaning of Section 5209; yet 
it is apparent that merely giving credit to Miller 
on the books of the bank for the amount of the 
checks did not lessen the funds held by the bank, 
nor in fact defraud the association in any form. 
To complete a misapplication of the funds of 
the bank, it was necessary that some portion 
thereof should be withdrawn from the posses- 
sion or control of the bank, or a conversion in 
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some form should be made thereof, so that the 
bank would be deprived of the benefit thereof. 
It is not necessary in all cases that the money 
Should be actually withdrawn from the bank. 
Thus, if by connivance between a bank official 
and a customer of the bank, the latter is allowed 
to draw checks on the bank, when the drawer 
has not the funds to meet the checks, and the 
same are given by the drawer to third parties 
in payment of claims to them, the third parties 
instead of getting the cash on the checks, have 
them credited up to their accounts in the bank, 
this completes the misapplication of the funds 
of the bank, because the bank has become bound 
for the payment of the sums thus credited to the 
third parties; and the result is just the same as 
though the holders of the checks had obtained 
the money thereon, and had subsequently de- 
posited it to their credit. In such cases the funds 
of the bank would be lessened and thereby the 
criminal misapplication might be completed. /f, 
however, the customer presents the checks him- 
self and has the same credited on his account 
the crime of misapplication is not completed 
thereby, because the bank is not under legal 
obligation to pay out any of the amounts wrong- 
fully credited to the customer, and may refuse 
to pay checks drawn against the inflated ac- 
count, and may at any time charge back against 
the customer the amounts of checks. ... To 
complete the criminal misapplication of the bank 
funds in the supposed case, some sum must be 
paid by the bank to the customer, or to third par- 
ties on his order, or must be credited to third 
parties under such circumstances that the bank 
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becomes bound for the payment thereof. If the 
jury had been instructed that, if the evidence 
showed that Dow, as president of the bank, had 
knowingly permitted Miller’s account with the 
bank to be inflated by crediting him with large 
amounts of false or fictitious checks, or checks 
drawn by parties who had no funds in the bank 
against which to draw, and Dow had furnished 
Miller with certified checks on the Commercial 
Bank, or had otherwise permitted him to draw 
large sums from the bank, so that in fact the 
funds of the bank had been depleted or with- 
drawn, and this was done under circumstances 
showing an intent on the part of Dow to defraud 
the bank by thus allowing its funds to be de- 
pleted, a case of misapplication of the funds, 
within the meaning of the statute had been made 
out, no just exception could have been taken 
thereto. The positive instruction, however, that 
merely crediting up on Miuller’s account the 
checks in question amounted to a misapplication 
of the funds of the bank within the meaning of 
the statute, was clearly contrary to the construc- 
tion placed on the statute by the Supreme Court, 
and we are compelled therefore to sustain the 
exceptions taken to the several parts of the 
charge, wherein it was stated that the reception 
and crediting of the checks on Miller’s account 
constituted a violation of the statute; and as 
these parts of the charge were directed to the 
very gravamen of the counts charging a misap- 
plication of the funds, the error therein was ma- 
terial and necessitates the granting of a new 
trial in the case.”’ 
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In Mohrenstecher vs. Westervelt, 87 Fed. 157 


(C. C. A.— 8th Ct.), the Court said: 


was 


“To constitute a misappropriation there 
would have to be a conversion of the funds of the 
bank in some form to the use of the cashier, or 
some person other than the bank, with the intent 
to injure and defraud the bank. ..... The 
burden was upon the plaintiff to show that 
Mohrenstecher by means of these notes wrong- 
fully obtained money from the bank. If by exe- 
cuting the notes and delivering them to the bank, 
he was either paid or took money from the bank, 
that fact was capable of proof by showing the 
reduced amount of the cash on the day it was 
taken.” 


In Agnew vs. United States, 165 U. S. 36, it 
said: 


“A charge that if the defendant either em- 
bezzled or willfully misapplied the funds or cred- 
its of the bank, ‘whereby as a necessary, natural 
or legitimate consequence its capital was re- 
duced or placed beyond the control of the direc- 
tors, or its ability to meet its engagements or 
obligations or to continue its business was les- 
sened or destroyed, the intent to injure or de- 
fraud the bank may be presumed,’ is correct.” 


III. (b) The evidence merely shows that “by 


means of a certain instrument designated as a mem- 
orandum check” the defendant made an ineffectual 
attempt to change debts of the bank from debts pay- 
able on demand to debts payable at the end of a speci- 
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fied period. No property was abstracted from the 
bank or from the depositors or from anyone because 
of such attempt. 


III. (c) There has been no “conversion” be- 
cause neither the bank nor the depositors can sue the 
defendant or Agee for conversion. 


As stated by Judge Hough in United States vs. 
Heinze, 183 Fed. 907, an indictment for a violation 
of Section 5209, R.S.: 


“Could the bank have maintained an action 
for conversion against the respondent of the dis- 
count proceeds under the facts stated? I think 
not, and am therefore of opinion that counts 
fourteen and fifteen are demurrable.”’ 


In United States vs. Morse, 161 Fed. 429, 435, 
an indictment for the willful misapplication of funds 
of a national bank, the Court said: 


“Conversion is a technical term, and it is 
a fair question: Could the bank have main- 
tained an action sounding in tort against Morse 
for this $126,000, directly it was paid out, as- 
suming ability to prove the above-recited alle- 
gations? I think it could, and, if so, the conver- 
sion is sufficiently alleged.” 


The bank could not have maintained an action 
of conversion in this case because no property had 
been taken from it, nor had it become obligated to 
any extent. 
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Even assuming, for purposes of argument, that 
the accounts of the depositors in this case were spe- 
cial deposits of particular moneys held by the bank 
for their sole use and benefit, the depositors could 
not have maintained an action for conversion be- 
cause there is no evidence that any of that money 
was taken or “abstracted” either from them or from 
the bank. In other words, the evidence does not show 
that there has been a violation of any right of either 
the bank or any of the depositors or anyone, or that 
the defendant has done any act or acts from which 
anyone has suffered any injury. Jf the accounts 
were general checking accounts, then, so far as the 
depositors are concerned, all the defendant has done 
has been to attempt to change a debt due each de- 
positor from a debt payable on demand to a debt pay- 
able at the end of a specified period, which attempt 
was clearly ineffectual to any extent. 


It is elementary that in every case, civil and 
criminal, the cause of action depends upon the viola- 
tion of a right, and not on the motive or intent with 
which an act which does not violate a right is done. 
Clearly no right has been violated in this case. Con- 
sidering the leading case which defined this principle, 
the Court, in Quinn vs. Leathem, 1901, L. h.. A. C., 
¥95, 508, said: 


“The headnote to Allen vs. Flood (1898), 
A. C. 1, might well have run in the words used 
by Baron Parke in giving the judgment of a 
specially strong Court nearly half a century ago 
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(Stevenson vs. Newnham—1853—13 C. B. 
297): ‘An act which does not amount to a legal 
mjury cannot be actionable because it is done 
with a bad intent.’ That, in my opinion, is the 
sum and substance of Allen vs. Flood if you 
eliminate all matters of merely passing interest.” 


The board of directors of the bank could not have 
maintained an action for conversion against the de- 
fendant. 


The president of a bank who has been entrusted 
by the board of directors with the management of the 
bank has authority to do whatever the board of direc- 
tors could have authorized him to do. 


In Sun Printing, etc. Assn. vs. Moore, 183 U. S. 
642, 651, the Court said: 


“As Lord (the Managing Editor) was 
charged with the full control of the business of 
collecting news and impliedly vested with power 
to enter into contracts with respect thereto, he 
was, in effect, a general officer of the corporation 
as to such matters, and it is well settled that the 
president or other general officer of a corpora- 
tion has power prima facie to do any act which 
the directors or trustees of the corporation could 
authorize or ratify. Oakes vs. Cattaraugus 
Water Co., 143 N. Y. 430, and cases cited. The 
burden was on The Sun Association to establish 
that Lord did not possess the authority he as- 
sumed to exercise in executing the contracts. 
Patterson vs. Robinson, 116 N. Y. 193, 200, and 
cases cited. As the trustees of The Sun Associa- 
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tion were unrestricted by the charter, and might 
have authorized Lord to execute the writings in 
question, and the association failing to refute 
the prima facie presumption, he must be held 
to have been vested with such power.” 


IV. 


There are no facts shown by the evidence from 
which an intent to defraud—the mens rea—on the 
part of the defendant may be inferred. 


A fraudulent intent may be inferred from will- 
fully and knowingly doing an unlawful act. But no 
unlawful act is shown by the evidence. To constitute 
an unlawful act from which an intent to defraud may 
be inferred, there must be an obtaining of something 
for nothing or for a consideration of less value. A 
lawful abstraction of moneys of the bank might be 
made by defendant without the depositor’s consent 
if he were authorized by the bank to abstract it. But 
as defendant was the managing agent of the bank 
he was authorized by the bank to abstract its money. 


The severity of the punishment imposed by Sec- 
tion 5209, R. S., negatives the idea that mere techni- 
cal violations are to be punished. Folsom vs. United 
pigtes, 160 U.S. 122. 


In Agnew vs. United States, 165 U.S. 36, 49, 
the Court said: 


“The rule of law in regard to intent is that 
intent to defraud is to be inferred from willfully 
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and knowingly doing that which is illegal, and 
which in its necessary consequences and results 
must injure another.” 


In Hayes vs. United States, 169 Fed. 101 
(C. C. A., 8th Ct.,), an indictment for violation of 
Section 5209, R. S., the Court said: 


“The testimony has all been very carefully 
examined, and we fail to find anything indicat- 
ing that this was a sham transaction in any 
other sense than that it was an accommodation 
note. There is no substantial evidence tending 
to show that Farmer was insolvent or unable to 
respond to the demand of the bank for payment 
of the note at any time, or that there was any 
understanding between him and the officers of 
the bank that he should not be held on the note 
if they should be unable to protect him from lia- 
bility by paying it or taking care of it them- 
selves. ..... While evidence, to convict of 
crime, may be circumstantial and inferential in 
its character, it must always rise to that degree 
of convincing power which satisfies the mind 
beyond a reasonable doubt of guilt.” 


In Steinman vs. United States, 172 Fed. 918, 
(C. C. A., Ord Ct., decided Oct. 6, 1909), Ciremm 
Judge Buffington, delivering the unanimous opinion 
of the Court, said: 


“In the Court below E. H. Steinman was 
convicted on an indictment charging him, under 
Revised Statutes (U. 8S. Comp. Stats. 1901, p. 
3497), with aiding and abetting Charles E. 
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Mullin, cashier of the Farmers and Merchants 
National Bank of Mount Pleasant, Pa., to will- 
fully abstract the funds of said bank. On the 
imposition of sentence Steinman sued out this 
writ of error. 


“The abstractions charged in the indict- 
ment consisted of overdrafts, previously sanc- 
tioned by the president and cashier of the Na- 
tional Bank, but not by its board of directors, of 
the Acme Lumber and Supply Company, of 
which the defendant was an officer, and the 
president and cashier of the bank were stock- 
holders. In its charge to the jury the District 
Court said: ‘An arrangement by which the 
cashier and the president of a banking institu- 
tion allow the funds to be taken out is not a 
justification, either on the part of the president 
and cashier or on the part of a person dealing 
with the president and cashier. The funds of 
national banking institutions can only be taken 
out by the action of the board of directors. ... 


“An overdraft of an account is not per se 
and necessarily an abstraction of the bank’s 
funds under Section 5209 by the drawer of a 
check who has not funds to meet it. Nor is the 
payment of such overdraft check by an executive 
officer of the bank, without action by the board, 
necessarily a misapplication under such section. 
Indeed in Bolles on Modern Banking, p. 199, it 
issaid: ‘Generally, two kinds of overdrafts are 
as clearly justified as any other kind of a loan: 
(1) an unintentional overdraft by a depositor 
in good standing, and possessing ample means 
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to pay; (2) an overdraft to be paid in pursuance 
of a prior agreement, resting on abundant 
credit.’ It will thus be clearly seen that the facts 
and circumstances attendant upon an overdraft 
may affect the character of the overdraft and 
determine whether it is criminal and within the 
purview of Section 5209, which as we have seen 
concerns transactions where one ‘embezzles, ab- 
stracts or willfully misapplies.’ This is clearly 
shown in the cases involving that section before 
the Supreme Court. There the distinction is 
clearly drawn between acts of willful misappli- 
cation under Section 5209, and those of malad- 
ministration in violation of Section 5200 (p. 
3494). For example, that ‘the total habilities 
of any association to any person... . for 
money borrowed ..... shall at no time ex- 
ceed one-tenth part of the capital stock of the 
association actually paid in, and which acts of 
maladministration shall, under Section 5239, (p. 
3515), subject the bank to forfeiture of its char- 
ter. Thus in United States vs. Britton, 107 U. 
S. 655, the Court says: ‘We are therefore of 
opinion that the willful misapplication of the 
moneys and funds of the banking association, 
which is made an offense by Section 5209, means 
something different from the acts of official mal- 
administration referred to in Section 52389, and 
it must be a willful misapplication for the use 
or benefit of the party charged, or of some per- 
son or company other than the association, with 
intent to injure and defraud the association, or 
some other body corporate, or some natural per- 
son.’ 
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“And in United States vs. Northway, 120 
U.S. 27, it is said: ‘In the case of the United 
States vs. Britton, 107 U.S. 655, 669, the offense 
of willfully misapplying the funds of a banking 
association, as defined by the statute, was con- 
sidered with reference to the facts in that case. 
It was there held that a willful and criminal mis- 
application of the funds, as defined by Section 
5209, did not include every case of an unlawful 
application of funds, inasmuch as in the very 
statute itself there were other instances of un- 
lawful misapplication, evidently not embraced 
within the intention of Section 5209. For that 
reason it was held, in that case, that it was ne- 
cessary to specify the particulars of the appli- 
cation, so as to distinguish that charged in the 
indictment as willful and criminal from those 
others contemplated by the statute which were 
unlawful, but not criminal.’ 


“Now this distinction between an unlawful 
act of maladministration, which, of course, mis- 
applied the funds of the bank and subjected the 
bank to forfeiture of its charter, but which is 
not punishable under Section 5209 as a willful 
misapplication, the Court in its charge failed to 
draw, but, on the contrary, instructed the jury 
that such an unlawful act of maladministration 
evidenced an intent which warranted conviction. 
The language was: ‘If by the paying of these 
checks, or any of them, either the moneys of the 
bank were removed from the resources of the 
bank, or its capital reduced, or its charter en- 
dangered, any one of these things would be suffi- 
cient to warrant you in finding that the mis- 
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application was with intent to injure the bank- 
ing institution.’ 


“Under the facts there was really nothing 
left for the jury to pass on. Taking these over- 
drafts under the arrangement alleged, they were 
loans of more than one-tenth of the capital of 
the bank. In paying the checks the moneys of 
the bank were removed from its resources, and 
that they as excessive loans endangered the char- 
ter of the bank were all matters which could not 
be gainsaid, and from them the jury were in 
effect directed to infer the intent necessary to a 
conviction under this indictment. 


“Such instruction, being at variance with 
the views expressed by the Supreme Court, we 
are of opinion that in this regard, as well as in 
ruling out the testimony mentioned, the defend- 
ant has just ground to complain, and the judg- 
ment imposed must be reversed.” 


In Prettyman vs. United States, 180 Fed. 30, 34, 
(C. C. A., 6th Ct., 1910), the Court said: 


“The conduct of Lettich, the cashier, in 
recklessly paying overdrafts, and that of Pretty- 
man, the vice president, in insisting upon their 
accepting excessive accommodations for the 
Woolen Company, of which he was the chief exe- 
cutive officer, were most reprehensible and alto- 
gether lacking in faithfulness to the trust re- 
posed in them by the stockholders of the bank, 
and merits the severest condemnation. And this 
is so whether or not all of that conduct shall turn 
out to include all of the elements of criminality 
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prescribed by the statute under which they were 
indicted. But gross maladministration and inex- 
cusable breach of duty on the part of its officers 
in the management of a national bank, however 
disastrous such conduct may be to its stockhold- 
ers, are not punishable unless they come within 
the provisions of Section 5209, Revised Statutes. 
The Supreme Court in United States vs. Brewer, 
139 U.S., at page 288, althought alluding to an- 
other enactment, announced the applicable prin- 
ciple when it said that: ‘Before a man can be 
punished his case must be plainly and unques- 
tionably within the statute.’ ”’ 


“The question of fraud or no fraud is one neces- 
sarily compounded of fact and of law; and without 
a clear and precise knowledge of the facts from which 
the legal conclusion should be deduced, it 1s not easy 
to perceive how any legal conclusion can be reached.’ 
Ogilvie vs. Knox Ins. Co., 18 How. 577, 581; Wasatch 
Mining Co. vs. Crescent Mining Co., 148 U.S. 298, 
298; McLoughlin vs. Bank, 7 How. 221, 228. 


If any offense is established (and we contend 
none is) it is not “abstraction,” but one of the follow- 
ing four: 


VI. 


(1) If any offense is shown by evidence, it 
is embezzlement and not “unlawful abstraction. 


The evidence shows that the defendant, as man- 
aging agent of the bank and as an agent with power 
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to lend, had possession of the money charged to have 
been abstracted. 


To constitute an unlawful abstraction or taking 
there must be at the moment of taking possession the 
intent to appropriate the property or to defraud the 
owner or any other person. But since at the time 
the defendant is alleged to have taken possession of 
the property charged to have been abstracted by him 
no such intention existed, but if formed at all was 
formed afterwards while the goods were in his law- 
ful possession, an “unlawful abstraction” could not 
possibly have occurred. The offense in such case 
would be embezzlement. Evidence of embezzlement 
is insufficient to show the “unlawful taking” which 
is an element in larceny. | 


Section 5209, R. S., creates and prohibits the 
commission of three new offenses, unknown to the 
common law: (1) Embezzlement; (2) Unlawful ab- 
straction; and (8) Willful misapplication—of 
moneys of a national bank by one of its officers with 
intent to defraud. Such acts before the statute and 
at common law were mere breaches of trust. The 
statute in effect provides that when officers of nation- 
al banks shall be charged with embezzlement or lar- 
ceny the animus furandi, or intent to convert and 
keep the property permanently, need not be proven, 
if a mere intent to defraud is shown. In other words, 
the statute merely modifies the extent or character 
of the wrongful intent required to be shown when 
officers of national banks are charged with embezzle- 
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ment or larceny, but it does not modify or change any 
of the other essential elements necessary to constitute 
embezzlement or larceny. Therefore, since the “un- 
lawful taking,” which is of the essence of larceny, 
has not been shown in this case, there can be no lar- 
ceny or “unlawful abstraction.” 


The cashier of the bank testified that the de- 
fendant had full and exclusive power of lending the 
money of the bank, and that “Tom Sheridan and I 
ran this bank,” the cashier’s part in “running the 
bank” consisting of merely clerical duties. (Tr., p. 
63). Therefore defendant as President had posses- 
sion of the money at the time he is charged to have 
“unlawfully abstracted’’ it. 


Abstraction is conversion to his own use by an 
officer of a national bank when the funds are not 
especially entrusted to his care. Dow vs. United 
States, 82 Fed. 904; United States vs. Youtsey, 91 
Fed. 864. 


Quaere: Who had possession of the moneys in 
the general fund of this bank? Inasmuch as the cor- 
poration could act or have possession of its property 
only through its agents, which of its agents had pos- 
session of its moneys? Certainly not the board of 
directors, because it had turned over to the defendant 
the possession of all the property of the bank with 
discretionary power of lending or otherwise dispos- 
ing of itsfunds. Certainly not the clerks in the bank 
who were inferior to the defendant, because they 
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merely had the manual custody of the money. The 
defendant, being the president and actual manager 
of the business of the bank and of its property is the 
only person who can be said to have had possession 
of the moneys of the bank. Therefore if he converted 
the money he would be guilty only of embezzlement, 
and not of unlawful abstraction. The ownership of 
the moneys was in the corporation, but the possession, 
which is a physical fact exercisable only by a natural 
person, was in the defendant. 


In Vol. 1, Clark and Skyles on The Law of 
Agency, Section 5, page 8, in discussing the distinc- 
tion between an agent and a servant, it is said: 


‘The distinction which has generally been 
made is that the function of an agent is to enter 
into contract relations with third persons for 
and on behalf of his principal, and, usually, in 
that connection, to determine the mode of effect- 
ing the desired purpose without being under the 
direct control of the principal. That is, an 
agent does some act, in a manner suggested 
more or less by his discretion or judgment, 
which has the effect to establish a contractual re- 
lation between his principal and a third person. 
On the other hand, servants are persons who are 
employed by and are subject to the direction and 
control of the master, usually for a definite 
period and at fixed wages or salary, and whose 
duties require them to perform some service 
which does not result in a contract between the 
master and another.” 
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In Huffcutt on Agency, Sec. 4, it is said: 


“The fundamental distinction between an 
agent and a servant lies in the nature of the act 
which each is authorized to perform. An agent 
represents the principal in the performance of 
an act resulting in a contractual obligation, or 
an obligation springing from contract relations. 
A servant represents the master in the perform- 
ance of an act not resulting in a contractual 
obligation.” 


In United States vs. Youtsey, 91 Fed. 864, 867, 
the Court said: 


“Embezzlement is the unlawful conversion 
by an officer of the bank to his own use of funds 
entrusted to him, with intent to injure or de- 
fraud the bank. Abstraction and misapplica- 
tion are a conversion to his own use by an offi- 
eer of the bank of funds of the bank which are 
not especially entrusted to his care.” 


In United States vs. Cadwallader, 59 Fed. 677, 
me Court said: 


“Upon a careful consideration of the statute 
(Section 5209, R. S.) I am satisfied that it creates 
and defines several distinct offenses, probably not 
less than nine. It is true the punishment for each 
offense is the same, but that circumstance is not con- 
trolling in determining whether or not the offenses 
are one and the same, or distinct and several. If the 
evidence to establish one is of necessity entirely dif- 
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ferent from that which would be sufficient to estab- 
lish another—if the indictment and prosecution and 
defense would be wholly different—then the offenses 
are not the same, but are distinct; and that this 
should be so seems quite clear. The proof to establish 
a case of willful misapplication of funds, or an ab- 
straction of the moneys or funds of the bank, would 
be inadequate to make a case of embezzlement.” 


There would be a true case of “unlawful ab- 
straction” if a clerk of a bank should enter the bank 
after business hours at night and abstract or take 
money from the bank’s vault. 


VI. 


(2) Or if any offense is shown by the evidence, 
it is “maladministration,” and not “unlawful ab- 
straction.”’ 


The defendant was vested with the exclusive 
duty of lending the money of the bank, and in pur- 
suance of that duty he necessarily had to lawfully 
“abstract” the money of the bank. If afterwards he 
lent it improperly he would be guilty only of malad- 
ministration, which is not an offense against the 
United States for which he would be personally pun- 
ishable. 


In United States vs. Britton, 108 U. S. 193, 196, 
the Court said: 


“The gravamen of the charge (under Sec- 
tion 5209, R. S.) is that defendant, being presi- 
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dent and a director of the association, and being 
insolvent, procured to be discounted his own 
note, the same not being well secured, the payee 
and indorser thereof being also insolvent, which 
he, the defendant, well knew. The incriminat- 
ing facts are that the note was not well secured, 
and that both the maker and indorser were, to 
the knowledge of the defendant, insolvent when 
the note was discounted. The question is there- 
fore presented, whether the procuring of the dis- 
count of such a note by an officer of the associa- 
tion 1s a willful misapplication of its moneys 
within the meaning of the law. We are clearly 
of.opinion that it is not. It is not even neces- 
sarily a fraud on the association. 


“One branch of the business of a banking as- 
sociation is the discounting and negotiating of 
promissory notes, and this is to be done by its 
board of directors or duly authorized officers or 
agents. Section 5136, Revised Statutes. There 
is no provision of the statute which forbids the 
discounting of a note not well secured, or both 
the maker and indorser of which are insolvent. 
It is within the discretion of the directors or the 
officers or agents lawfully appointed by them to 
discount such a note if they see fit, and it might, 
under some circumstances, tend to the advantage 
of the association. This count does not charge 
that the note of the defendant was discounted 
at his instance, without the authority of the 
board of directors. On the contrary, the charge 
is that he caused and procured it to be dis- 
counted. This implies that it was done by the 
directors or other duly authorized officers or 
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agents. It is not alleged that the discount was 
procured by any fraudulent means. From all 
that appears the board of directors or the officer 
or agent by whom the note was discounted may, 
upon knowledge of all the facts in the utmost 
good faith and for the advantage of the associa- 
tion, have desired to discount the note. The dis- 
count may have turned out to be a benefit to the 
association, and there is no averment that the 
note was not paid at maturity or that the asso- 
ciation suffered any loss by reason of its dis- 
count. 


“But whether the discounting of the note 
was an advantage to the association or not, and 
whether the note was paid or not, is immaterial. 
[f an officer of a banking association, being in- 
solvent, submits his own note with an insolvent 
endorser as security to the board of directors for 
discount, and they, knowing the facts, order it 
to be discounted, it would approach the verge of 
absurdity to say that the use by the officer of the 
proceeds of the discount for his own purposes, 
would be a willful misapplication of the funds of 
the bank, and subject him to a criminal prosecu- 
tion. The count under consideration charges 
nothing more than this against the defendant. 
We are of opinion therefore that it does not 
charge an offense under Section 5209, of the Re- 
vised Statutes.” 


In United States vs. Britton, 108 U. S. 193, 197, 
the Court said: 


“Ti vespect toruine cin acount time. the : 
count charges neither application or misappli- 
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cation by the defendant of the funds of the asso- 
ciation. It merely charges that he failed to ap- 
ply certain funds standing to the credit of Al- 
fred M. Britton to the payment of Britton’s 
debt. - It charges that he permitted Alfred M. 
Britton to do a perfectly lawful act, namely, to 
withdraw his own funds from the association 
and transfer them to another bank. 


“This might be an act of maladministration 
on the part of the defendant. It might show 
neglect of official duty, indifference to the inter- 
ests of the association, or breach of trust, and 
subject the defendant to the severest censure and 
to removal from office; but to call it a criminal 
misapplication by him of the moneys and funds 
of the association, would be to stretch the words 
of this highly penal statute beyond all reasonable 
aaits: 6... 


“In our judgment, the count under consid- 
eration, as well as the first and second, is bad.” 


In United States vs. Britton, 108 U.S. 199, 206, 
the Court said: 


“The indictment having charged a conspir- 
acy between the defendants to misapply the 
moneys of the association, proceeds to aver by 
what means the misapplication was to be effect- 
ed, namely, by procuring to be declared by the 
association a dividend when there were no net 
profits to pay it. If procuring the declaring 
of such a dividend by the association is not a 
willful misapplication of its funds by these de- 
fendants, then the indictment charges no offense. 
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The declaring of a dividend by the association 
when there were no net profits to pay it is, in 
our judgment, not a criminal misapplication of 
its funds. It is an act done by an officer of the 
association in his official and not in his in- 
dividual capacity. It is, therefore, an act of 
maladministration and nothing more, which, 
while it may subject the association to a for- 
feiture of its charter, and the directors to a per- 
sonal hability for damages suffered in conse- 
quence thereof by the association or its share- 
holders, does not render them liable to a criminal 
prosecution. The act belongs to the same class 
as the pledge by a banking association of its own 
shares when not necessary to prevent a loss on 
a debt due it, which, in United States vs. Britton, 
107 U.S. 655, we held not to be a criminal mis- 
application of the funds of the association. If, 
therefore, the indictment had charged that the 
defendants had misapplied the funds of the as- 
sociation by themselves declaring a dividend, 
when there were no net profits to pay it, if would 
not have charged a criminal act, much less when 
it merely charges that they conspired to procure 
the association to declare a dividend under like 
circumstances. So that it appears on the face 
of the indictment that the conspiracy charged 
was not a conspiracy to commit an offense 
against the United States. 


“Our opinion is that under this indictment 
the defendants are not ‘liable to the penalties 
provided by Section 5209, upon proof that they, 
as such directors, willfully voted for the declara- 
tion of a dividend, knowing there were no net 


39 


profits out of which to pay the same,’ because 
this is not the offense with which they are charg- 
ed in the indictment. And as they are charged 
with a conspiracy to do an act which is not 
an offense, we are of opinion that no penalties 
could be inflicted on them under the indictment.” 


In Adler vs. United States, 182 Fed. 464, 469, 
the Court said: 


“The evidence indisputably shows that by 
the transaction charged the Schwartz Foundry 
Company obtained no money, and that the bank 
lost none, and that there was no misapplication 
of the funds of the bank. It is difficult to believe 
that the statute intended to condemn as criminal, 
transactions by which the bank lost nothing, and 
could not, in the nature of things, have been 
subjected to any loss, and by which defendant 
gained nothing for himself or for others.” 


In United Statesvs. Britton, 107 U. S. 655, 666: 


“We think the willful misapplication made 
an offense by this statute (Section 5209, R. 8S.) 
means a misapplication for the use, benefit, or 
gain of the party charged, or of some company 
or person other than the association. Therefore 
to constitute the offense of willful misapplica- 
tion there must be a conversion to his own use 
or the use of some one else of the moneys and 
funds of the association by the party charged. 
This essential element of the offense is not 
averred in the counts under consideration, but 
is negatived by the averment that the shares 
purchased by the defendant were held by him 
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in trust for the use of the association, and there 
is no averment of a conversion by the defendant 
to his own use or the use of any other person of 
the funds used in the purchase of the shares. 
The counts, therefore, charge maladministration 
of the affairs of the bank rather than criminal 
misapplication of its funds. If we hold these 
notes to be good, then every official act of any 
officer, clerk or agent of a banking association, 
by which its funds are applied in a way not au- 
thorized by law would be punishable under Sec- 
tion 5209... . 


“To bring the case under Section 5209 there 
must be averments to show that the application 
was not merely a use of the money for the bene- 
fit of the association forbidden by law, but a 
criminal misapplication by which it was possible 
that the association could be defrauded.” 


VIIl. 


(3) Orif any offense 1s shown by the evidence, 
it is “making a false entry,” and not “unlawful ab- 
SU AONOM: 


Changing a credit in a depositor’s account on 
the books of the bank from one payable on demand 
to one payable at the end of a specified period, or fil- 
ing a deposit slip which causes a depositor’s account 
on those books to be given a credit to which he is not 
entitled, nothing being shown to have been abstracted 
from the bank because of such credit having been 
given, is, if any offense under Section 5209, R. 8., the 
“making of a false entry.” 
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IX. 


(4) If any offense is shown by the evidence, 
it is “obtaining money under false pretenses,” and 
not “unlawful abstraction.” 


The evidence shows that the memorandum 
checks were presented to the bookkeeper of the bank. 
Therefore if any money was given to the defendant 
or anyone by the bookkeeper or the teller because of 
his having given the bookkeeper the memorandum 
check, the title to the money was voluntarily trans- 
ferred to the defendant by another officer of the 
bank, and the defendant did not “abstract” or take it. 


If money or goods are obtained by a fraudulent 
trick or pretense, but the owner, being deceived by 
the pretense, intends to part with his property in the 
money or goods, the offense is that of obtaining money 
by false pretenses, and not larceny or “unlawful 
taking.” R. vs. Adams, 1 Den. 88 (The leading Lng- 
lish case); R. vs. Atkinson, 2 East P. C. 673; which 
hold that this rule applies where goods are obtained 
by the forged or pretended order of a customer. 


K. 


The Court erred in admitting in evidence, over 
defendant’s objection, testimony that the account of 
the person to whom the defendant had lent the money 
charged to have been abstracted was in ove rdraft at 
the time of such loan. 
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The defendant was not being tried for malad- 
ministration or for abusing the power which had 
been given to him by the board of directors to lend 
the money. He was charged with having abstracted 
moneys of certain depositors from the bank by means 
of a memorandum check. Therefore the admission 
of testimony that the account of the person to whom 
the defendant lent the money was in overdraft at the 
time of such loan was the admission of evidence tend- 
ing to show a distinct offense in no way connected 
with or related to the charge on which defendant was 
being tried, and was highly prejudicial and injurious 
to defendant because such testimony was considered 
by the jury under the Court’s ruling as evidence tend- 
ing to show that the defendant was guilty of the of- 
fense actually charged against him. 


XI. 


The evidence shows that if any abstraction was 
made it was made “with the knowledge and consent 
of said national banking association,” that is, with 
the knowledge and consent of its managing agent who 
had full charge of its business. 


As managing agent the defendant had posses- 
sion and the right of disposal of the property of the 
bank. If an abstraction was made by him, he, as 
such managing agent, knew that the abstraction was 
made, and it is elementary that the knowledge and 
consent of a managing agent is the knowledge and 
consent of the principal. 
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The Court erred in refusing to give defendant's 
requested instruction No. 12. 


(Assignment of Error No. XXXV, Tr., p 270; 
eso Lr p. 228. ) 


That requested instruction was that the jury be 
instructed that if the defendant had authority from 
the depositor to withdraw the amount of the de- 
positor’s account from the bank and apply it to a cer- 
tain purpose, and did withdraw the amount, but ap- 
plied it to a different purpose, he would not be guilty 
of “unlawful abstraction of moneys of the bank.” 
It was obviously correct and should have been given. 


XIT A. 


The defendant erred in admitting in evi- 
dence to show intent to defraud the so-called 
‘‘similar offenses” or transactions. 


(1) The admission by the court of this evi- 
dence prejudiced and injured the defendant because 
the instructions given by the Court, based on it, led 
the jury to believe that these “‘similar offenses” were 
unlawful (whereas, as a matter of fact, they were 
unquestionably lawful), and therefore that the de- 
fendant had been engaged in a course of criminal 
conduct. 


(2) Furthermore, under the theory adopted 
by the Government in the lower court that the de- 
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fendant had used funds specially held by the bank 
for a given depositor, without authority, neverthe- 
less the admission of the proof relating to other al- 
leged offenses was highly prejudicial and was erro- 
neous. 


Taking the objections in the order named: 


(1) Throughout this argument it is the con- 
tention of the plaintiff error that the defendant being 
the authorized president of the corporation, had the 
right to loan the bank’s funds. The Government en- 
tirely failed to prove any special deposit giving own- 
ership to the depositor in any of the funds entrusted 
by him to the bank. Therefore the funds were the 
property of the bank and not of the depositors, and 
the president had an absolute right to loan them 
under the authority he held from the bank. The 
bank as a debtor owed money to the creditor but 
the president could abstract no funds belonging to 
a depositor because the funds were the property of 
the bank. 


Had the Government intended to proceed on any 
other theory it should have indicted for abstracting 
the funds of the bank and not the funds of a depos- 
itor. Having elected to stand upon a certain theory 
it is bound by the allegations of its indictment. Its 
proof must conform to its allegations. Its proof is 
of a state of facts obviously at variance with the al- 
legations of the indictment. Under the authorities 
heretofore cited in this brief, everything done by the 
plaintiff in error was lawful. By admitting in evi- 
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dence proofs of any similar acts committed by the 
defendant in the court below the jury were unques- 
tionably given the distinct impression that the de- 
fendant had been guilty of an extended course of 
unlawful dealing. By permitting the Government 
to introduce evidence relating to a long series of acts, 
under the instructions of the court, the jury could 
not have received any other impression than one dis- 
tinetly unfavorable to the defendant. 


(2) Weare utterly unable to believe that this 
court can hold that any offense was committed by 
the defendant under the allegations of the indict- 
ment and none under the proofs adduced. However, 
as the Government proceeded on the theory that the 
defendant had abstracted funds without the author- 
ity of the depositors, to whom the Government con- 
tended the funds belonged, the United States Attor- 
ney introduced evidence of numerous actions on the 
part of defendant in loaning funds under similar 
warrants of authority from depositors. 


The authority upon which such evidence was tn- 
troduced, as explained by the instructions of the 
Court, was to establish intent on the part of the 
defendant. 


Evidence of ‘‘similar offenses” is always ex- 
tremely injurious to a defendant because by cumu- 
lative effect it leaves before the jury a mass of proof 
any single element of which may establish nothing 
from a criminal standpoint, but the whole mass of 
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which leaves, in the confused mind of the juror, an 
indistinct but overwhelming impression of guilt of 
some kind or other. The fact that the Court admits 
evidence of these so-called “offenses” of itself con- 
vinces the jury that the act of the defendant was a 
crime—otherwise the Court would not admit proof 
of it. 


In the present case—laying aside for the mo- 
ment the contention that the act of the defendant 
was guiltless under the statute—and assuming that 
the act of the defendant charged in the indictment 
was a crime, proof of these “similar offenses” was 
highly prejudicial. There was no attempt by the 
defendant to dispute the fact that certain funds had 
been loaned and the defense was that the depositor 
had consented. This was admitted by the depositors 
in every case, although there was some qualification 
as to the extent of the authority. 


Under the theory adopted by the Government on 
the trial, the only difference could be as to the au- 
thority given by the depositor to the defendant. The 
president claimed he had authority and the depositor 
either admitted such authority or disputed the extent 
of it. Assuming that the Government’s contention 
was right and that the defendant committed the act, 
the intent flowed from the act, if done without au- 
thority. The admission of testimony of other ap- 
propriations of money could only have the effect of 
tending to sustain the contention of the prosecution 
that the money was taken without authority, that 
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being the only issue disputed in the court below. 
Each case, however, depended upon its own peculiar 
facts, and the result of the admissions of proof of 
other “offenses” was to array against the defendant 
a number of claimants, many of whom were wrong 
in their contentions, and found by the jury to be 
wrong. The admission of such proof under the cir- 
cumstances was clearly error and was most highly 
prejudicial. 


The law relating to proof of “similar offenses”’ 
has engaged the attention of a great number of 
judges and courts. Nowhere has the subject received 
better attention than in the case of State v. Bokien, 
44 Pac. 889, where the defendant was charged with 
having obtained money by means of a worthless 
check. There the Supreme Court of Washington says: 


“Upon the trial the court permitted the 
state to introduce in evidence, over the objec- 
tion of the defendant, several checks drawn by 
defendant prior to the date of the one in ques- 
tion, and to prove that they had been presented 
to the bank by the various persons to whom they 
were given, and were not paid because the de- 
fendant had no funds on deposit, and that 
defendant knew that payment thereof had been 
refused. It seems that this evidence in refer- 
ence to the drawing and delivery of other checks 
was admitted for the purpose of showing the 
condition of defendant's bank account, and, as 
a consequence, the intent with which he deliv- 
ered the check to Sharick. There was no con- 
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nection whatever between the several transac- 
tions which were permitted to be shown and that 
for which the defendant was being tried, and 
the evidence objected to was, therefore, incom- 
petent for any purpose. We are, of course, 
aware that there are exceptions to the general 
rule that it is not competent to show the com- 
mission of another distinct crime by the defend- 
ant for the purpose of proving that he is guilty 
of the crime charged, but we are of the opinion 
that the evidence here admitted does not come 
within any of the exceptions. Commonwealth 
v. Jackson 132 Mass. 16; Barton v. State, 18 
Ohio, 221; 3 Rice Ev. pp. 208-11. The evidence 
was not competent to prove the intent of the de- 
fendant in the particular transaction mentioned 
in the information, for the reason that it would 
not logically or legitimately follow that he in- 
tended to defraud Sharick because he had de- 
frauded other parties at various times pre- 
viously. It was not competent for the purpose 
of showing defendant’s motive, for that, as well 
as his intent, would be inferred from his acts. 
The question of mistake was not involved in the 
case, and the previous transactions of the de- 
fendant which were permitted to be shown no 
more formed a part of a single scheme than the 
several larcenies of a thief (State v. Kelley, 65 
Vt. 531, 27 Atl. 203) ; and it certainly would not 
be competent, in order to show that one had 
stolen certain property, to prove that he com- 
mitted larceny at a previous time. The evi- 
dence as to these checks which were not men- 
tioned in the information must have been greatly 
prejudicial to the defendant, for it, in effect com- 
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pelled him, without previous notice, to acquit 
himself of at least seven distinct offenses in ad- 
dition to the one with which he was directly 
charged. Moreover, in this instance, the ques- 
tion of criminal intent or guilty knowledge was 
not in issue, for at the very threshold of the 
trial the defendant admitted that he signed the 
check in controversy; that he delivered it to 
Sharick, and got from him the pitcher; and 
that he then had no money in the bank to meet 
it; and at the same time he gave notice to the 
prosecution, through his counsel, that he ex- 
pected to prove that he never made the pretenses 
and representations alleged in the information, 
but, on the contrary, expressly stated to the 
prosecuting witness, Sharick, when he delivered 
the check, that he then had no money in the bank, 
but would have soon, and that the check would 
then be paid; and he so testified in his own be- 
half, and his testimony was corroborated by 
other witnesses. There was, therefore, really 
but one question for the jury to determine, and 
that was whether the defendant did or did not 
make the statements imputed to him; and hence 
all of the evidence in regard to the giving of 
other checks was absolutely foreign to the case, 
and therefore, inadmissible upon any theory or 
rule of evidence.” 


In the case of State v. Burlingame, 146 Mo. 207 
(48 SW 72), the defendant, who was president of a 
bank, was indicted for having received a deposit, 
knowing the bank to be insolvent. Witnesses were 
permitted to testify to making similar deposits under 
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like circumstances. The court reversing the action 
of the trial tribunal says: 


“Tt is clear, we think, that each deposit, if 
received under circumstances prohibited by stat- 
ute was a separate and distinct offense, and this 
being so, the evidence was inadmissible. It was 
not permissible for the purpose of showing 
guilty knowledge on the part of the defendant 
because different crimes, provided the bank was 
insolvent or in failing circumstances at the time 
and defendant knew it, and the evidence did 
not tend to show these facts, besides, the evi- 
dence was positive that the defendant received 
the deposit described in the indictment in per- 
son, and with respect thereto no additional proof 
of guilty knowledge was necessary.”’ 


For language equally strong see the decision in 
Commonwealth v. Jackson, 182 Mass. 17 (44 Am. 
iwepe 299), 


We are aware of the fact that there are federal 
cases in which it has been held permissible to intro- 
duce evidence of ‘‘other offenses” to establish intent. 
Reference may be made to the case of Brown v. 
United States, 142 Fed. 1, and Dorsey v. United 
States 101 Fed. 746, where an officer of a bank was 
charged with unlawfully abstracting money from his 
bank, by making loans to irresponsible institutions 
in which he had an interest. In such cases the intent 
of the defendant in making the loan and taking the 
money of his bank becomes important. As an officer 
he had a right to make the loan, but 1f, by a consistent 
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course of misconduct, he appropriated the money of 
his banking institution and loaned it to irresponsible 
companies in which he had a private interest, and 
for the purpose of private gain, it became material 
to show that he was not making these loans legiti- 
mately as an officer but with the criminal intent to 
enrich himself by fraudulent withdrawals of funds. 
The distinction between the classes of cases is marked 
and apparent. 


We believe that the language of Judge Sanborn, 
dissenting, in Dorsey v. United States, Supra, is dis- 
tinctly applicable to the case at bar and of itself dis- 
tinguishes the cases which have been relied on by the 
Government from that now before the Court. Judge 
Sanborn says: 


“In my opinion, there were three grave er- 
rors in the trial of this case, which entitle the 
plaintiff in error to another hearing: 


(1) “The government was permitted to in- 
troduce in evidence, over the objection of defend- 
ant, as a part of its case in chief, a report of the 
comptroller of the currency dated on May 1%, 
1892, which was not counted on in any of the 
indictments, ‘for the purpose’ as counsel for the 
government stated, ‘of showing that certain 
items were falsely made in that report, of a simi- 
lar kind to those charged in other reports, and 
for the purpose of showing the intent of defend- 
ant in making false entries in reports, aside 
from those on which he is specifically charged.’ 
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That is to say, this report was offered in evi- 
dence for the purpose of showing an independ- 
ent offense with which the plaintiff in error was 
not charged, and for the purpose of showing his 
intent to commit that offense, in the hope, doubt- 
less, that the jury would infer from this that 
he intended to commit and did commit some of 
the offenses with which he was charged. This 
report seems to me to be irrelevant, because it 
is not mentioned in the indictments; because 
no charge of false entries in it had ever been 
made in any way before it was offered in evi- 
dence upon the government’s case in chief; be- 
cause no proof that any of the entries in it were 
in fact false had been produced when it was re- 
ceived in evidence; because it was not compe- 
tent to try or convict the plaintiff in error of 
the offense of making false entries in this report, 
without indictment or notice, and it was not 
competent to convict him of any other offense 
by proof of this crime with which he had never 
been charged, of which he had received no notice, 
and against which he had no opportunity to 
prepare his defense.” 


XIII. 


The Court abused its judicial discretion in refus- 


ing to direct the jury to return a verdict in favor of 
the defendant, and in denying defendant’s motion for 
a new trial, since the verdict was contrary to the evi- 
dence, and the evidence was insufficient to justify the 
verdict. 


The fact that the Court stated after the return 
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of the verdict, that it did not believe that the evidence 
showed an intent to defraud, taken in connection with 
the total absence of facts from which an intent to de- 
fraud could be inferred, shows that the Court abused 
its discretion in denying defendant’s motion for a new 
trial. 


It is well settled that it is the duty of the Court 
to withdraw a case from the jury when there is in- 
sufficient evidence in the case from which the jury 
ean properly find in favor of the party upon whom 
rests the burden of proof. 


feasanis Us. Faust, 22 Wall. (U.S.) 116 

Schuylkill, etc. Co. vs. Munson, 14 Wall. (U.S.) 
4he; 

fer) OS.Carter, 164 Fed. 417; 

Ges esen. ih. Co., 189 Fed. 471; 

Mining Co. vs. Mining Co., 203 Fed. (C.C. A.) 
ie. 


ely’. 


If a violation of Section 5209, R. S., be a mis- 
demeanor, the judgment and sentence that the de- 
fendant be imprisoned for five years are void. 

It is a corollary of Section 335 of the Federal 
Penal Code of 1910 that: “No misdemeanor shall be 
punished by imprisonment for a term exceeding one 
year.” 

Section 335 of the Penal Code (Act of Congress 
of March 4, 1909, ch. 321, 35 Stats. at L. 1080, 1152) 
provides that: 


114 


“AIl offenses which may be punished by 
death, or imprisonment for a term exceeding one 
year, shall be deemed felonies. All other offenses 
shall be deemed misdemeanors.”’ 


This objection is fully presented under Point 2 
of this brief on consideration of demurrer to indict- 
ment. 


O's 


Assuming the Government’s theory under 
the indictment to be correct, and the indict- 
ment to state an offense against the United 
States, the evidence fails to sustain the verdict 
but is directly opposed to the verdict. 


So great is our confidence in the contention that 
the indictment does not state an offense against the 
United States and that the Government’s case pro- 
ceeded on an absolutely erroneous theory that there 
had been an abstraction of funds owned by the de- 
positor, it is with reluctance that we review the evi- 
dence at all. Nevertheless, assuming even the Gov- 
ernment’s theory to be correct the evidence 1s insuffi- 
cient to warrant a conviction and this court should re- 
verse the judgment of the court below. 


The defendant in the court below, after the over- 
ruling of the demurrer to the indictment, could do 
nothing but meet the Government on its own conten- 
tion. The Government contended that the defendant 
had used the funds of the various depositors named in 
the indictment which were then on deposit with the 
bank, of which Sheridan was president. The defend- 
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ant introduced evidence to show that he had authority 
from the depositors to make these loans. 


Fight separate counts were lodged against the 
defendant; on six he was acquitted; on two convicted. 
The first upon which conviction was obtained related 
to the deposit of David Hull (count one). Mr. Hull 
testified on his direct examination as follows: (Tr. 
44). 


“T had a conversation with Mr. Sheridan, 
relative to the loaning of some of my money, in 
March, 1906. I told Mr. Sheridan, one day I 
met him, I had some money. I said ‘Mr. Sheri- 
dan, how about loaning out some money to a good 
man?’ ‘AmIa good man?’ I said, ‘Yes sir, you 
are, Mr. Sheridan.’ I never gave him any other 
authorization except that.” 


On cross examination the witness Hull testified 
as follows: 


“T had been in the bank and I said, ‘How 
about loaning about $500 of my money to a good 
man,’ and Mr. Sheridan said, ‘‘Ain’t I a good 
man?’ And I said, ‘Yes Sir.’ I have no idea when 
that was. I don’t know how much I did have in 
the bank at that time. I knew then that he took 
$500. I didn’t know exactly at what time, for he 
didn’t say, but I expected him to. I don’t know 
what year this was in. I suppose he took $500. 
I told him to take it. I never got no note. I sup- 
pose the note is in the bank.” (Tr. 44.) 


The witness then produced his bank book show- 
. e E - ° 4 2 % p> e) = 
ing a debit of $512.50 and promissory note for $512. 
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50. He admitted receiving $460.00 on an $800.00 
note to John Sheridan, signed by Tom Sheridan, 


$400.00 being principal and $160.00 interest. (Tr. 
44-5.) 


The witness likewise admitted having signed a 
statement to the National Bank Examiner that he 
had authorized Mr. Sheridan to draw these funds and 
mvest them for him. (Tr. 47.) The witness says that 
he thoroughly understood what was meant by sign- 
ing this instrument to the National Bank Examiner 
and that it was read all over to him and he reaffirmed 
its correctness at the trial. (Tr. 48.) This letter to 
the National Bank Examiner, with the release clause, 
is Defendant’s Exhibit No. 1. 


Relating to the David Hull account the defend- 
ant’s testimony does not differ materially from that 
of the witness and is found Tr. p. 212. He states 
the authority given him by the witness Hull. 


The other count (count four), upon which the 
defendant was convicted, related to the matter of 
Laura M. Verrell. 


This witness testified to being a depositor in the 
bank and that her conversation with the defendant 
was as follows: 

“He asked me if I wanted to loan that 
money that was paid in on the mortgage; he 
said he would get a good loan for me and I sup- 
posed it was to be the bank would loan the money. 
There was nothing said about it, that the bank 
was to loan that money, but he asked, not in- 
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dividually, but as President of the bank, a rep- 
resentative of the bank; I supposed that the bank 
was the one that was loaning.” 


Wourt. Just state what was said.” 


Witness continuing. “Mr. Sheridan want- 
ed to know if I wanted to loan it, and I said I 
didn’t know, I was intending to put it into real 
estate, and he said I would better loan it, it would 
bring me more, and I didn’t want to give him 
any answer at that time, I wanted to think it 
over, which I did, and he wanted to know at that 
time if I wanted to put any more with that 
$4,000 and I told him I didn’t know, that I would 
think it over, which I did, and I told him that I 
would put some more that time but there was 
nothing said of how much to put with it, how 
much I would put with it, because at that time 
I expected to see him again before this loan was 
made. That is all the conversation we had until 
he handed me the memorandum check ; there was 
nothing said as to when the money was to be 
drawn from the bank or how. When he handed 
me the memorandum check, I never saw a mem- 
orandum check before and I supposed that was 
to show the bank had loaned my money. He 
said my money was safe—safely invested, and 
I told him at that time I didn’t know as I ought 
to spare that much, and he said I could have it 
at any time by giving a short notice, so I let it 
go at that, and I supposed my money was loaned 
by the bank.” (Tr. 74-5-6. ) 


The witness testified that the memorandum 
check was handed to her by Mr. Sheridan in the Bank. 
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(Tr. 78.) The witness then admits having signed 
a letter to the National Bank Examiner, Mr. Good- 
heart, in which she acknowledged that she had given 
authority to Mr. Sheridan, the defendant, to use the 
money. The witness endeavored to state that the let- 
ter was misrepresented but acknowledged that no ex- 
planation was made concerning it to her. This letter 
was received through the mails, read over by the wit- 
ness and mailed by her. (Tr. 81) and is found on T7. 
p. 82. 


This witness was intelligent, tried repeatedly to 
draw distinctions between Mr. Sheridan in his pri- 
vate capacity and in his capacity as representative 
of the bank. (Tr. 74.) The witness acknowledged 
receipt of letters from Mr. Sheridan relating to her 
interest on the money loaned, etc. (Tr. 85.) 


Under this state of the record the court below 
was asked to give to the jury the following instruc- 
tion: 

“Tf you find that the defendant had exclu- 
sive power to make loans for the bank, then the 
defendant was not required to obtain the con- 
sent of a depositor having a checking account to 
the withdrawal, for the purpose of making loans 
on behalf of the bank, of the moneys deposited 
by the depositor.” (Tr. 270.) 


The case below was tried by the District Attor- 
ney on the theory that he had to bear the burden of 
proving the money to be taken without authority. 
On page 77 of the transcript the U. S. Attorney said: 
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“Now, as I understand, it is going to be in- 
cumbent upon me to establish that this money 
was taken in the manner and approximately the 
time named in the indictment, and that it was 
taken without authority of these people.” 


While we think that we have made our conten- 
tions clear that this theory is wholly at variance with 
the law, and that the loaning of the money was law- 
ful by the president in handling the funds of his own 
bank, yet, meeting the contention of the Government 
the evidence we have above referrd to (which is prac- 
tically all the evidence of consequence relating to 
these two counts), the defendant was entitled to an 
acquittal and is now entitled to a reversal. 


The defendant appears from the testimony to 
have been a kindly, respectable and well meaning 
man, trusted by his neighbors and friends. He was 
approached by these depositors whom he had known 
for many, many years, who wanted their money 
loaned. Believing that it was their money they au- 
thorized the loan; the authority was undisputed. The 
money was loaned and checks and promissory notes 
received and interest paid and received and acknowl- 
edged by the depositors. Thereafter in the settle- 
ment of the affairs of the bank, which were to be 
taken over by another institution, the National Bank 
Examiner addressed a letter to each of these deposi- 
tors detailing the fact that Mr. Sheridan had in- 
formed him that these moneys were loaned by their 
direct authority and asking them, if true, to confirm 
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this. They did confirm it in writing, and the writing 
appears in the record and in the exhibit. 


It is one of the failings of human nature that 
when money is lost the loser wishes to blame some- 
body. Even people of normal mental balance seem 
then disposed to repudiate everything they have said 
and done. One of these witnesses attempts to quibble 
over the signing of this authority, but her explana- 
tion is a mere excuse. The record stands practically 
without dispute that Mr. Sheridan, if he were loaning 
a depositor’s money, had ample authority from the 
depositors; that such authority was repeatedly rati- 
fied and acknowledged; no complaint was made until 
long after when it appeared that in the general af- 
fairs of the bank there was a money loss. 


Under the evidence the defendant was entitled 
to an acquittal, and while we are profoundly con- 
vinced that he committed no offense under the U. S. 
Statutes, yet adopting the theory of the Government’s 
case, he committed not even a moral offense and the 
judgment on the verdict should be reversed. 


Defendant respectfully submits that because of 
the errors committed in the court below, and herein- 
before particularly set forth, he has suffered grievous 
injustice and the judgment and sentence imposed up- 
on him by the Court below should be reversed. 


JOHN L. McNAB, 
Attorney for Plaintiff in Error. 


